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P r< E s E N' I : 

SUPREME COURT - STATE OF NEW YORK 

I.A.S. PART7 - SUF'FOLKCOUNTY 

WILLIAM B. REBOLINI 
Justice 

Plaintiff, 

-against- 

Motion Sequence No.: 003; MD 
Motion Date: 5/2/08 
Submitted: 6/13/08 

Index No.: 27736/2004 

( oirrmunity Properties, L.P., Community 
Pr-upcrties a n d  Debslu contracting, Inc., 

Attorney for Plaintiff: 

Miller, Montiel & Strano, P.C. 
99 Powerhouse Road, Suite 104 
Roslyn Heights, NY 11577 

Defendants. 

Attoiney for Defendant 
Community Properties, L.P.: 

DeSena & Sweeney, LLP 
1383 Veterans Memorial Hwy., Suite 32 
Hauppauge, NY 11788 

Attorney for Defendant 
Debski Contracting, - Inc.: 

Loccisano & Larkin 
150 Motor Parkway, Suite 405 
Hauppauge, NY 11788 

IJpon the following papers numbered 1 - 27 read on this motion for summary judgment: 
Yot icc o f  Moilion and supporting papers, 1 - 8; Answering Affidavits and supporting papers, 9 - 25; 
f<tbplying Afl'idavits and supporting papers, 26; Other, 27. 

'I'his 1:s an action to recover damages for personal injuries allegedly sustained by the plaintiff 
~vlicii she W3:j struck by a falling portion of the ceiling in her apartment. The apartment is in a 
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l N I I  icli 11: owned by either defendant Community Properties, L.P. or defendant Community Properties 
I hereinafter these defendants collectively referred to as “Community”). In Api-il, 2004, there had 
x‘en ‘1 leak i n  the ceiling of the plaintiff’s apartment and she notified the landlord’s office of the 
I L ‘ ; I ~  (‘ommiunity thereafter sent Miroslaw Debski to the premises to fix the leak. A few days later, 
:tic ceiling fell, allegedly injuring the plaintiff. 

Q ’ommunity now moves for summary judgment dismissing the complaint. In support thereof, 
i ‘oi i i i i ic ini ty  submits, inter d i n ,  the deposition testimony of the plaintiff wherein she explained that 
hhc rciitcd thc first floor apartment of a two family house pursuant to lease with Community and MI-. 
Piiix’ She testified, in pertinent, part that on Friday, April 16, 2004, water was dripping from her 
Iwiroom ceiling onto the floor and onto her bed, whereupon she called Mr. Pius’s office and told 
iii\ secretary she had a leak in the apartment. The plaintiff stated that the secretary told her that they 
~ ~ o u l c l  w i d  ,someone right away, and that shortly thereafter, an individual whom she knew as 
’Mike,” m d  who performed maintenance for Community, came to the apartment. The plaintiff 

,tlleged that Mike indicated the water was coming from an upstairs bathroom. She also testified that 
Mihe dillled i.hree holes into the ceiling and gave her plastic to put on the bed. She alleged that Mike 
inld her- t o  let i t  drain and that i t  would dry up. She stated that eventually the ceiling stopped leaking 
hiit i t  remained wet. In addition, the plaintiff explained that on Sunday, April 18, 2004, she was 
~~aiicliiig between her footboard and her dresser, when the ceiling fell on her. She alleged that the 
poi t ion  that le11 was round and approximately two feet across. 

Community also submits the deposition testimony of Donald Pius, who signed the lease with 
h c  p1airi1il’l.. Mr. Pius testified that during the week before the accident, a worker at his office, 
i C ~ U Z I V C C ~  a cat I concerning water coming from the ceiling of the plaintiff’s apartment. He alleged that 
1 hi x worker then called their contractor, defendant Debski Contracting, Inc.(hereinafter “Debski”) 
,iricI he explarned that Miroslaw Debslu, the president of Debslu, is also known as Mike. Mr. Pius 
.tllcgcd that IMr. Debski was told to go to the plaintiff‘s apartment immediately. He testified in 
pa-tiiierit I m ’ t  that Mr. Debski was not an employee but was an independent contractor who 
whmltred ;I bill and then got paid. Mr. Pius also stated that in 2004, Community owned 
.ippvxim;itely 50 to 60 properties and that Debski was used for their maintenance. Mr. Pius alleged 
i h a t  when he spoke to Mr. Debski concerning the leak, Mr. Debski informed him that: he put a hole 
i n  the ce~ling; he drained out a little bit of the water; and that he was going to go back and spackle 
the wil ing ,  but because i t  was wet, he had to wait for the ceiling to dry out. After being shown a 
dociiincnt. Mr. Pius further testified that on April 19,2004, the day after the accident, Debski fixed 
ihc ceiling. He stated that he believed that Mr. Debski went back to the apartment on April 19‘h in 
iexponse 10 his office calling Mr. Debski and telling Mr. Debski that the tenant had called and said 
i h a t  the ceiling had fallen down. 

‘Donald Pius is a limited partner of Community. 
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Iciditionally, Community submits the deposition testimony of Mr. Debski who testified that 
i u ~ o i  LO April 18, 2004, he did not have any written or oral contract with Community or Mr. Pius, 
i w t  lit, did do painting, remodeling, and carpentry work for Community and Mr. Pius. Mr. Debski 
i~\riliecl that on April 12,2004, he received a phone call from Community that there was some hnd  
) I  leal\ fiom the upstairs at the plaintiff’s premises. He stated that he arrived at the plaintiff‘s 

~pir[iiient within approximately a half hour and he saw that water was leaking from the plaster 
Leiling of her bedroom in an area about two feet by two feet. Mr. Deb& testified that when he went 
~ i p \ t ; i i i  \ to check why it was leaking, he found that there was a clogged toilet and some water on the 
i looi He explained that he unclogged the toilet and mopped up the water. He further alleged that 
I W  \+cnt bacL downstairs to the plaintiff‘s apartment, he put some plastic on the bed and the carpet, 
,mc l  punched three or four holes in the ceiling with a screwdriver where it was wet. Mr. Debsh 
.~IIcgeci rhat he caught the water with a bucket and that before he left the water had stopped leaking. 
tle iesti tied that he did not do any type of repair or reinforcement to the ceiling at that time, because 
i l i c  ceiling looked perfectly fine; nor did he give the plaintiff any instruction regarding the ceiling. 
I IC indicated Ithat he was going to go back to fix the holes when the ceiling was completely dry. Mr. 
i)ehshi .illegcd that he told Mr. Pius that he snaked the toilet, cleaned out the water, and drained i t  

i i o i i i  ihc ceiling. 

Mi. Debski stated that he did not work for anyone other than Community and Mr. Pius. He 
.illcgej that  he got paid by the job or how much time he spent. He testified that for this particular 
1013, lie did no\\ remember how much he billed, and he did not have a separate document which would 
\how tiow much he billed. Later at his deposition, he testified to the effect that a certain document 

thc hill,  but only Community knew how much to pay him. When Mr. Debski was then asked 
~ ~ h e i c  on such document it would indicate how much to pay him or where his hours were, Mr. 
i k t ? \ l \ i  iesponded, “I don’t have it  here.” Mr. Debski stated in pertinent part that he usually got his 
in,itci-i:tls from Community’s garage, but when he neededmaterial, he would buy it. In addition, Mr. 
I)cIx,l,i J lcged that  every day Mr. Pius would call Mi-. Debski and ask Mr. Debski where he was 
:io1 h ing  so that he could bring him the work orders. He maintained that neither Mr. Pius nor 
’ommunity ever instructed him as to how to make repairs to toilets or to leaky ceilings. 

(‘ommunity argues that based upon all of the deposition testimony, there is no dispute that 
i )cbsl\i IS liable lor the accident. Community contends that when it received notice of the leak, i t  
ieinedieti the situation by contacting its contractor and advising him to go to the premises 
iinnieciiately. It claims that Debski went to the premises and did nothing other than punching holes 
I 11 I hc cci I i iig It asserts that Mr. Debski did not reinforce the ceiling or advise the plaintiff to avoid 
ilic Lii~ca. Coinmunity alleges that i t  is not a licensed contractor and has no knowledge regarding 
Ihuilciing repairs or integrity. It argues that it does not instruct Debski on how to perform repairs. 
< ’oiiiniunitp maintains that it relied upon Debski to properly and safely perform repairs. It concludes 
iii‘ii i t  is n o t  liable for the happening of the subject accident as it fulfilled its duty to repair by 
pi oinptl> micling a licensed contractor to address the lealung and resulting damage. 
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The plaintiff opposes Community’s motion and argues that Community was both the owner 
~ i i u  the landlord and retained control of the premises pursuant to its written lease. The plaintiff 
,iibmitx, among other things, a copy of the lease and points out numerous paragraphs which she 
G~lleges shows that Community retained control. Specifically, paragraph 8 of the lease provides in 
perti iient pari, “Landlord wi 11 repair plumbing, heating and electrical systems.” Further, paragraph 
<) ol the lease provides in pertinent part, “Tenant must give Landlord prompt notice of fire, accident, 
damage or d;ingerous or defective condition ... Landlord need only repair the damaged part of the 
4pLii-lmcnt/ Room ... Landlord shall have a reasonable time to repair.” The plaintiff contends that 

~’ommunity, who admits to receiving notification of the water leak, was in control of the premises 
m c l  was contractually obligated to repair an unsafe condition. In addition, the plaintiff argues that 
1)cbski was not an independent contractor, but was essentially Community’s employee over whom 
i t  exercised control. She asserts that the deposition testimony clearly shows that Community 
:ontrollecl every aspect of Debski’s work, including giving him his assignments each day and 
>upplying ;ill his materials. As such, claims the plaintiff, Community is vicariously responsible for 
ile 1)s k I ’ s work.  

I n  reply, Community contends that it immediately acted upon the tenant’s complaint by 
d ~ \ p ~ i t ~ h ~ n g  ii repairman to address the problem. It asserts that it was under the impression that the 
I ep;iir h x l  been made and that no further work aside from minor cosmetic repair would be necessary. 
,lciciiiionally. Community maintains that the deposition testimony demonstrates that Debski is an 
indcpendent contractor who is paid for each individual job performed. It claims the fact that Mr. 
Piiis prcfcrs to use the same independent contractor for any maintenance issues does not make 
l)chsi\i ;in employee. 

A \  ti general rule, one who hires an independent contractor is not liable for the independent 
:oi-i~i-~tc~o~’s negligent acts (see, Chorostecka v. Kaczor, 6 AD3d 643 [2nd Dept., 20041). This rule 
i s  prcmrsed upon the fact that an employer of an independent contractor has no right to control the 
ii1;iiinei- in  which the contractor’s work is to be done and thus it is more sensible to place the risk of 
lo\\ on the contractor (see, Metling v. Punia & Marx, Inc., 303 AD2d 386 [2nd Dept., 20031). 
i Iowc\  el-, for public policy reasons, there are some well-settled exceptions to this general rule, 
u lierein tin employer will be liable for an independent contractor’s negligence (see, Rosenberg v. 
I<ciuitable Life Assurance Society of the United States, 79 NY2d 663 [1992]). One such well- 
I ccognic,ed exception is where the employer of the contractor has assumed a contractual obligation 
i o  I)ei-lol-m the repair (see, May v. 11 ‘/2 East 49‘” Street Co., Inc., 269 AD 180 [ lst Dept., 19451, cfld 
200  N Y  599) Accordingly, where a landlord assumes acontractual duty to a tenant, the landlord may 
n o t  cscape performance by delegating the duty to an independent contractor (see, Hvman v. Barrett, 
224 NI’ 436, 121 NE 271 [1918]; see, &, 3 Warren, Negligence in the New York Courts 
357 0 5 [  61 ). “One who is personally bound to perform a duty cannot relieve himself from the burden 
)I such obligation by any contract which he may make for its performance by another person. 
I’hcrelore, thc fact that he may have used the utmost care in selecting an agent to perform this duty, 
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01’ thar  fie has entered into a contract with any person by which the latter undertakes to perform the 
d u t y ,  I S  no excuse to the person upon whom the obligation originally rested, in case of failure of 
1x1 lormance. His obligation is to do the thing, not merely to employ another to do it” (Sciolaro v. 
.-m, 198 N Y  77, 82; 91 NE 263, 264 [1910][internal quotation marks omitted]). 

Even assuming for the sake of argument that Debski was an independent contractor, this case 
idls under the exception wherein a landlord assumes a contractual obligation. Paragraphs 8 and 9 
01 the lease specifically placed the duty of repairing the leaky ceiling on Community. Despite 
‘ornmunity’s argument to the contrary, it could not simply delegate its duty to repair to Debski so 

A to i-elieve itself from the consequences of an allegednon-performance (see, Sciolaro v. Asch, 198 
V j ‘  77, 83; 91 NE 263, 264 [1910]). Therefore, an issue of fact exists as to Community’s alleged 
i i i h i l i t y  and its motion for summary judgment dismissing the complaint against it is denied. 

According 1 y , i t  is 

OKIIERED that this motion by defendants Community Properties, L.P. and Community 
L’i-opcrt ies fur  summary judgment dismissing the complaint is denied. 

I)alecf’ September , 2008 

HON. WILLIAM B. REBOLINI, J.S.C. 
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