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SUPREME COURT OF THE STATE OF NEW YORK- NEW YOKK COUNTY 

PRESENT : DONNA M. MTLLS 
Justice 

PART 21 

CINTRON, EDELFIN INDEX No. 1 18093/04 

Plaintiff, MOTION DATE 
-V- 

MOTION SEQ. No. 00 1 
NEW YORK CITY TRANSIT AUTHORITY, et al., 

Defendants. MOTION CAL No. 

The following papers, numbered 1 to % were read on this motion for 

PAPERS NUMBERED 

Notice of MotiodOrder to Show Cause-Affidavits- Exhibits ... . 

Answering Affidavits- Exhibits 3 
/ k2- 

Replying Afiidavits q. 
/' 

CROSS-MOTION: ,-I YES NO 

Upon the foregoing papers, it is ordered that this motion is: 

DECIDED 

D EC IS TON. 

Dated: - 

Check one: FINAL DISPOSITION J NON-FINAL DISPOSITTON 
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SUPREME COURT Ob’ THE CITY OF NEW YORK 
COUNTY OF NEW YORK: PART 21 

EDELFIN ClNTRON and RUTH CINTRON, 
x _________---------__-------_-_------  

Plaint i ffs, 

-against - 

THE NLW YORK CTTY TRANSIT AUTHORITY, 
EOP WORLDWIDE PLAZA, LLC, EQrJITY 
OFFICE PROPERTIES MANAGEMENT C O R P . ,  
and TEMCO SERVICE INDUSTRIES, INC., 

Triclex No. : 11.8093/04 

DLCISION AND O R D E R  

FACTUAL BACKGROUND 
’- 

This is a personal injury action that commenced over f o u r  

years ago. Plaintiffs fi.1.ed a note of issue in May of 2008, and 

defendant Temco Service Industries, Inc. (Temco) filed the 

instant motion seeking the following alternate remedies: 1) to 

dismiss the complaint; or 2), to be granted an order of 

preclusion; or 3), to compel production of discovery; or 4), to 

strike the action from the t r i a l  calendar. This motion is based 

on the allegati.on that plaintiffs have not yeL provided 

defendants with a l l .  the discovery previously demanded. Defendant 

New Y n r k  Ci.ty Transit Authority has cross-moved to j o i n  in 

Temco’s motion, and adopts all of Temco’s a r g u m e n t - s .  

Terrico a1.l.eges that plaintiffs have f-ailed to provide the 

f o l l  o w i n q :  a) a supplemental bill of parLiculars s p e c i f y i n g  how 
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they alleye defendants had actual or constructive notice of the 

condition that:  allegedly caused Edelfin Cintron' s (Edelfin) 

1 r i j u r - i  es; h )  production of releases for p l . a i n t i f f s '  p s y c h i  aI.r.ic: 

claims; c:) Edelfin' submission to an IME; d) a release f o r  

pharmacy records Tor depression medication takcn by Lde1fi.n (this 

same demand appears i.n Temco's motjori as requesC "f" as well, and 

so .is duplicativc); and e) authorization for- the release ol: the 

records of Edelfin's primary care physician. 

In opposition, plaintiffs allege that the on1.y way they can 

prove that defendants had notice of the condition is by 

deposition testimony of defendants' employees, and the witness so 

produced by Temco was a person who was not even on the premises 

at t . he  time in question. Further, plaintiffs assert that Temco 

has fail.ed to produce the address of its former product manager 

who was in charge of the site at the time in question. 

Basically, plaintiffs maintain that they have provided as much 

particularity as they can. 

Plaintiffs also aver that Edelfin did submiL to an IME by 

the physician identified by defendants on June 5, 2008; that 

Edelfin does not have a primary care physician, a fact that they 

previous1.y told defendants; that Edelfin has r i o t  taken any 

medication for depression, so no authorizati or1  is required; and 

that plaintiffs have withdrawn their claims for psychological 

damage, except for the normal psychological sequelae resulting \ \  
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f rom t h e  i n j u r i e s  hc s u s t a i n e d . "  

T e m c o  now seeks the  s a n c t i o n s  n o t e d  a b o v e ,  based on p r i o r  

d i s c o v e r y  o r d e r s  i s sued  by  t .he c o u r t .  Tt. i s  r io t ed  1Lhat t h e  

e a r l i e r  o r - d c r s  d i d  n o t  s t a t e  t h a t  f a i l n r e  t o  produce t h e  

i n f o r m a t i o n  r e q u e s t e d  would  r e s u l t  i n  s a n c t i o n s  b e i n g  j rnposed.  

DISCUSSION 

D e f e n d a n t s '  " m o t i o n  for d i s c l o s u r e  s a n c t i o n s ,  which was made 

a f t e r  [ p l . a i n l . i . f f s ]  f i l e d  a n o t e  of i s s u e  bul. w a s  b a s e d  upon 

n o t i c e s  a n d  o r d e r s  t h a t  p r e d a t e d  t h e  n o t e  o f  i s s u e ,  [ i s ]  no't 

precluded b y  2 2  N Y C R R  202.21 (d) . . . . "  M a g e e  v City of N e w  

York ,  242 A D 2 d  2 3 9 ,  2 4 0  (l','- Dept 1 9 9 7 ) .  

" I n  o r d e r  t o  i n v o k e  t h e  d r a s t i c  remedy o f  p r e c l u s i o n  (CPLR 

31261, t h e  c o u r t  m u s t  d e t e r m i n e  t h a t  t h e  p a r t y ' s  f a i l u r e  t o  

comply  with a d i s c l o s u r e  o r d e r  was w i l f u l ,  d e l i b e r a t e  and 

c o n t u m a c i o u s  [ i n t e r n a l  c i t a t i o n  ~ r n i t t e d ] . ' ~  Holliday v Jones, 36 

A D 3 d  5 5 7 ,  557-558 (1'' Dept 2 0 0 7 ) .  So  t o o  i s  t h e  s t r i k i n g  of  a 

p l e a d i n g  s o  d r a s t i c  a remedy t h a t  i t  shou1.d o n l y  be  i n v o k e d  when 

t h e r e  i s  a c l e a r  r e f u s a l  of  a p a r t y  t o  o b e y  a d i s c o v e r y  o r d e r .  

See V i l l e y a  v N e w  York City Housing Authority, 2.31 A D 2 d  4 0 4  (1'"- 

Dept 1 9 9 6 ) .  

I n  t.he i n s t a n t  m a t t e r ,  i t  c a n n o t  be s a i d  t h a t  p l a i n t i f f s  

h a v e  a c t e d  i n  a w i l f u l  o r  c o n t u m a c i o u s  m a n n e r .  A c c o r d i n g  t o  t h e  

pape r s  s u b m i t t e d ,  p l a i n t i f f s  h a v e  a t t e m p t e d  t o  corrip1.y w i t h  

d i s c o v e r y  r e q u e s t s  t o  t h e  b e s t  o f  t h e i r  a b i l i t . y ,  a n d  o f  t h e  f i v e  
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i l -em: ;  identified by Tcmco as still outstanding, o n l y  two miqht 

require further clarification: the specific alleyations of 

defendants' not:ice o f  the d a n g e r - o u s  coridi ti ( > I 1  that caused the 

accident I and what is actually meant by the psychological damaqes 

p l a i n t j - f f s  arc seeking. Plaintiffs' r e s p o m e s  hdve n o t  been "so 

egregious as to outweigh the general policy that actions should 

be resolved on their merits. " C o m m e r c e  & I n d u s t r y  Insurance  

Company v Lib-Corr i ,  L t d . ,  2 6 6  AD2d 142, 145 (1'"' rkpt 1999). "A 

party's dissatisfaction with its opponent's document production 

is an insuffici-ent basis for a finding that the opponent was 

willful and contumacious." I d .  at 146. 

It is noted that the p r i o r  discovery orders did not provide 

for any sanctions in the case of a party's failure to comply. 

Under these circumstances, "[a] conditional order is an 

appropriate remedy when it affords the party who is refusing to 

comply w i t h  a disclosure orde r  an additional opportunity to 

comply p r i o r  to the imposition of the final sanction." Casas v 

R o m a n e l l i ,  232 AD2d 445, 445 (2d Dept 1996). 'This approach 

provides the parties with "a fresh start with a clean slate and a 

firm directive to move this case along and complete discovery 

[internal quotation marks omitted] . "  C a r p e n t e r  v B r o w n i n g - F e r r i s  

I n d u s t r i e s ,  Inc., 262 AD2d 999, 999 (4t" Dept 1999). 

CONCLUSION 

Based on the foregoing, it is hereby 
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ORDERED t . ha t  d e f e n d a n t s  Temco S e r v i c e  I n d u s t - r i  es, I n c .  and  

t h e  N e w  Y o r k  City T r a n s i t  A u t h o r i t y ’ s  m o t i o n  i s  qranted to t h e  

e x t e n t  o f  orderinq p l - a i n t  i ftTs t o  p r o v i d e  d e f e n d a n t s  w i t h  a 

supplemenLa1 bi 1 1  of p a r t i c u l a r s  d e t a i l i n g  how p l a i n t i f f s ’  a1 lege  

t h a t  defendarit.s had a c t u a l  or c o n s t r u c t i v e  n o t i c c  o f  the alleged 

d a n g e r o u s  condition, a n d  precisely whalr i s  meant b y  t h e  s t a t c m c n t  

t h a t  p l a i n t i f f s  a r e  o n l y  s e e k i n g  damages “ f o r  t h c  normal. 

psycholoqical s e q u e l a e  r e s u l t i n g  f rom the i n j u r i e s  h e  s u s t a i n e d  

- .  I ;” a n d  i.t. is f u r t h e r  

ORDERED t h a t  s h o u l d  plaintiffs f a i l  t o  p r o v i d e  t h i s  

d i s c o v e r y  w i t h i n  30  d a y s  of  notice of  entry 01 t h i s  o r d e r  

plaintiffs w i l l  be precluded f rom o f f e r i n g  a n y  e v i d e n c e  o r  

t e s t i m o n y  on t h e s e  i s s u e s  a t  t h e  t i m e  o f  t r i a l .  
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ENTER: 

Donna Mills, J.S.C. 
DONNA M. MILLS, J.S.C. 
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