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In the Matter of the Application of 
JACOB HABERMAN 

Indax No. 115284/07 
Pet it ioner, M t n  8rp. 001, 002 

For a Judgment Pursuant to Article 78 of 
the Civil Practice Law and Rules 

-against- 

POALTleR 8 .  TOLUB, J.: 

Application sequence 001 and 002 are consolidated and 

r8SOlVed i n  the following memorandum decision. 

By application sequence 001, petitioner seeks an order 

directing respondent, the New York C i t y  Department of Housing 

Preservation and Development (HPD) to remit $33,919.72 in Section 

8 rent arrears due to petitioner on behalf of Celia Norisga (Ms. 

Noriega).  By application sequence 002, petitioner s e e k s  to 

consolidate this Article 78 proceeding w i t h  the underlying 

Article 7 8  proceeding captioned, w i a  Norieaa v.  - o v a  

( N e w  York County Index No. 401315/2006). 
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Backcrround 

Petitioner is t h e  owner of a residential apartment building 

located at 123-17 Maple Avenue in Flush ing ,  New York ("the 

building"). Respondent Ms. Noriega, a senior c i t i z e n ,  was the 

tenant of record f o r  Apartment C301 in petitioner's building from 

t h e  1980's through 2007.  Beginning i n  1985, Ms. Noriega received 

Housing Assistance Payments (HAP payments) under the S e c t i o n  8 

program operated by HPD. These HAP payments continued through 

1999, at which time it appears that HPD, without the r e q u i s i t e  

notice, ceased making any HAP payments to petitioner on behalf of 

Ma. Noriega. 

In 2005, petitioner commenced a nonpayment proceeding (the 

2005 proceeding) against Ms, Noriega In t h e  amount of $27,114 f a r  

the unpaid Sec t ion  8 arrears, 

of the unpaid Section 8 payments owed to petitioner by HPD from 

1999 through October, 2005 (Notice of P e t i t i o n ,  Exhibit A ) .  The 

petition in the 2005 proceeding w a ~  marked "off calendar" by 

stipulation dated December 14, 2005 so as to allow the parties to 

resolve the lingering issue of the nonpayment of the Section 8 

subsidy (Notice of P e t i t i o n ,  Exhibit B). By 2007, petitioner 

claims t h a t  the amount of unpaid amount of S e c t i o n  8 payments had 

This amount represented the total 

r i s e n  t o  $33,919.72. The c o u r t  notes t h a t  respondent HPD 

' The court n o t e s  t h a t  although HPD ceased making HAP 
payments on Ms. Noriega'a behalf, Ms. Noriega continued to pay 
h e r  share of the required monthly r e n t  (See, Notice of Motion), 
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disputes t h i s  calculation, 

u Article 7 8  A c t l o n  

In 2006, Ms. NorFega, seeking reinstatement to t h e  Sec t ion  8 

Program and f o r  retroactive HAP payments, commenced the Article 

78 special proceed ing  captioned, Jlonovaa, 

cr Preaervatian 

gnd Develonrn~& (New York County Index No. 401315/2006). By 

judgment dated May 7, 2007, Judge Knren S m i t h  determined that Ms. 

Noriega's Section 8 benefits had been improperly terminated, and 

ordered the restoration of her benefits retroactively to June  1, 

2000 (Reply Affidavit, Application Sequence 001, Exhib i t  A ) .  

It appears t h a t  following the issuance of Judge Smith's 

judgment, the parties engaged in negotiations in an attempt to 

resolve this matter without further litigation. Initially, HPD 

offered  petitioner t h e  amount of $16,412.24 (representing eighty- 

s i x  months of unpaid HAP payments at $190.84 per month), which it 

calculated as being the unpaid arrears under the May, 2007 order. 

Petitioner countered HPD's offer w i t h  his claim f o r  $33,919.72. 

This figure, according to petitioner, took into c o n s i d e r a t i o n  t h e  

multiple Maximum Base Rent Orders of Eligibility (MBR Orders) 

applicable to Ms. Noriega's apartment, and i s s u e d  by DHCR between 

2000 and 2007 (Notice of Petition, Exhibit  C). Following review 

of the DHCR MBR Orders, HPD made a new o f fe r  to petitioner i n  the 

amount of $27,530.41. After a second impasse, this 'application 

3 

[* 4 ]



fo l lo1  =1. - 
Actions in the n a t u r e  of mandamus to compel are limited to 

compelling a body or of f i ce r  to perform a duty enjo ined  upon it 

by law ( u s o n  Protective ServjceR, I ~ C ,  , 92 N Y 2 d  732 [1999]) 

and r e q u i r e  a demonstrated "clear legal right to t h e  relief 

sought" ( u s e r  v. An- I 8 9  NY2d 761, 765-68 119971). AS 

such, given the May 2007 order of Judge Smith, there is no 

q u e s t i o n  that petitioner is entitled to receive t h e  HAP monies 

due t o  them on behal f  of Mrs. Noriega from June 1, 2000 through 

June 2007. 

Furthermore, c o n t r a r y  to H P D ' s  claims, liability for the HAP 

payment arrears can neither be escaped nor reduced based on t h e  

assertion t h a t  petitioner did  not provide them w i t h  t h e  requisite 

r e n t  increase information. HPD terminated Mrs. Noriega's Section 

8 benefits, wi thou t  giving notice t o  petitioner, in 2000. Once 

those benefits were terminated, it is doubtful t h a t  any new 

information presented by petitioner concerning t h e  DHCR MBR 

orders would have even been accepted by HPD. 

Here, it is clear t h a t  HPD was directed to r e m i t  payments t o  

p e t i t i o n e r  from June 1, 2000 through June, 2007. It is admitted 

by the parties that during this time frame, there were multiple 

DHCR MBR Orders which acted to increase t h e  calculation of the 

HAP Payments due. HPD is t h u s  responsible f o r  remitting the 
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properly calculated payments for this time frame, which appears 

to be, based this court'B own cursory review of the payments 

claimed due and owing from June 1, 2000 through June 1, 2007, 

quite close to petitioner's requested amount of $33,919.72 (see 

Reply Affidavit, Exhibit C). Petitioner's application in 

aequence 001 is therefore granted. 

Petitioner's application for consolidation however 

(Application sequence 002) is denied. The 2006 application, 

commenced as an Article 78 ac t ion ,  was marked disposed when Judge 

Smith issued her May, 2007 decision. As such, there is no act ive  

action to consolidate. Accordingly, it is 

ADJUDGED and DECLARED t h a t  in accordance w i t h  the decision 

of Judge Karen S m i t h  dated May 7, 2007 in the Special Proceeding 

captioned, C e l i a m c r a  v. S-onoya, as c- 

C i t v  DeD-nt: of Preservation and Develo.x>ment (New York 

County Index No. 401315/2006), HPD is to remit $33,919.72 in 

Section 8 rant arrears due to petitioner on behalf of Celia 

Noriega, and it is f u r t h e r  

ORDERED t h a t  said payment8 are to be made wi th in  60 days of 

service of a copy of this order with n o t i c e  of e n t r y )  and it is 

f u r t h e r  

ORDERED t h a t  petitioner's request to conaolidate this 

Article 78 proceeding with the  Article 78 proceeding captioned, 

d o n e r  of the C i t v  
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This memorandum opinion constitutes the decision and 

judgment of the Cour t .  

Dated: 91 e l 4  

HON. WALTER B..TOLUB, J , S . C .  

, *  

* .  

County Index No. 401315/2006) is denied. 
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