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&Index No. 1 15403/07 

In this action seeking redress for damage caused to plaintilTs designer unibrella, 

defendants iiiove to dismiss the coinplaint for failure to state a cause of action p ~ i r ~ ~ i a i i t  lo CPLR 

321 1 (a) (7), and seek sanctions pursuant to 22 NYCRR 8 130-1 . l .  Plaintiff opposcs the iiiotioii 

and cross moves for leave to lile an aiiiciidcd complaint, 

Background’ 

Plaintiff Ncllo Balan is tlic owner oPNcllo’s Restaurant (“Ncllo’s”), in New York City. 

On or about Apnl 25, 2007, after dcfendaiit Lc Call (“Call”), a model, liad lunch at tlie 

restaurant, plaintirr loancd tlie umbrella to Call that is the sub-jcct ofthis action. According to 

plaintiff; tlic umbrella is a limited edition leather unibrella given to him at an earlier date by its 

designer .lean-Paul Gaultier, and that he told Call that thc umbrella was valuable to him, and 

requested that she take good carc of i t  arid returii it as soon as possiblc. 

Whcn Call did not rctuni thc umbrella by May 25, 2007, plaintif~contacterl Call and 

requested she retuni the umbrella. Altlio~igli Call  said slic would do so, she did not return tlie 

‘Tlic followiiig facts are based on thc allegations in  the complaint and tlie proposcd 
aineiidcd complaint which, lor the puiyoscs of this motion, must be acceptcd as true as well as 
the documentary cvidence subniitted by the parties. 
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uiiibrella at or around that lime, nor did she return it bctwccii May 25, 2007 aiid October 2007, 

despite rcpcatcd rcqucsts by plaintiff. 

Between November 1 ,  2007 and November 5 ,  2007, plaintiff again askcd Call to return 

the umbrella. Call notified plainliff lhat she had givcii tlic umbrella to derendant Nal Rothschilcl 

( ‘ L  Rotli sch i 1 d”), and that Rotliscli i Id’s chau fkur  w oil I d  ret u m  the umbrel 1 a lo plaint i ff. 

Ro~hschild’s chaufreur brought the umbrella to Nello’s at approxiiiiately 1 1 :00 ani on November 

6, 2007. The chauffcur prcscntcd the unibrclla to plaintiff at which point plaiiiti ff noticed it was 

in two picccs, onc piccc consisting of approxiiiiatcly eight inches of the umbrella’s haridlc, aiid 

thc other piccc consisting of thc rcniaindcr of tlic uriibrclla. PlaiiililTrefused to acccpt the 

umbrel 1 a from Ro thschi 1 d ’ s cli au [le ur . 

At approximately 3:OO pili on November 9, 2007, the umbrella, which had bccti glued 

togctlicr, was dclivcrcd to Ncllo’s through ATOZNY C, a messenger service. 

Plaintiff coniniciiccd this action against Call and Iiolhschild on November 14, 2007, 

scckiiig compensatory arid puiiitive daniages for the broken umbrella, and alleging causes o l  

action for prima h i e  tort, the iiitciitional inilictioii of cinotioiial distress, and for darnage to the 

umbrella which is allegedly valued at $5,000. 

rkre11da11h now move lo dismiss tlic complaint, arguing that the claims for prima Ijcic 

tort and the intentional inflictioii of cmotional distress fail to statc a cause of action. Specifically, 

defendants argiie that plaintiff has lailcd to show special damagcs through allcsations of 

“specilic and iiicasurablc loss,” or the infliction of hann  required to state a claim [or priina facie 

tort, or t1x “cxtrciiic and outrageous conduct” necessary to plead a claim Ibr tlic intcntional 

infliction or cmotioiial distress. I n  addition, defendants assert that the coinplaint rails to allege 

the type of willfiil or malicious coiiduct iiccdcd to warrant an award of punitive damages. 
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Defendants next argue that this action belongs in Small C la im Court or in Civil Court 

since, as, even if it is assumed that defcndants are rcsponsible [or brcaking the iliiibrclla, 

plaintifl’s daniages arc at most $5,000, the allcged value of the umbrclla. Dcfcndants also assert 

that this action has  been filed in  this court in an effort to obtain piiblicity for Nello’s Restaurant. 

l’hcrehre, defendants argue, plaintiffs should be sanctioned Tor kiiowiiigly bringing claims that 

lack mcrit and which were filcd in the Supreiiie Court for the solc pu~posc oIobtaiiiiiig media 

attention. I n  support of these contentions, defendants submit tabloid and ncwspapcr articles that 

contain qiiotcs rrom plaintiff and his attoniey rcgarding this lawsuit. 

Plaintiff opposes the motion and cross moves for leave to scrve and file an aniended 

complaint. Plaintifrs proposed anicnded complaint dated April 4, 2008 oniits the intentional 

infiction oPemotioiia1 distress claim, retains the claims Cor prima hcic  tort and darnage to the 

umbrclla, and acids as a proposed ineasurc of damages, $30,000, which is tlic amount plaintiff 

allcgcs i t  would cost to pay the copyrights to reproduce an irmbrella identical to the onc bi-oken 

by d e fcii d an t s . 

In support of his cross motion, plaiiiti~~ssubniits his own affidavit and an affidavit from 

Gilbert Ccnter (“Ccnter”), who describes hinisclf as an  cxperienccd umbrclla maker and 

rcpaimian. Centcr states that even if he could buy the equipinent to repi-oducc the iinibrclla, he 

could not do so since the handle indicates that lhc umbrella is subjcct to copyriglit protection. 

Balaii states that to rc-create thc exact umbrclla, he would havc to buy [he copyrights from lhe 

designcr for appmxiniatcly $30,000, bu t  provides 110 evideritiaiy basis for this estimatc. 

I n  reply, dcPendants argue that pcmiissioii to amend the complaint should he denied since, 

like the original coiiiplaint, the arnendcd version is insufficient as a matter of law, aiid that 

plaintiffs assertion that he is cntitled to $30,000, bascd on Ihe copyright costs is an improper 
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iiicasure o l  damages and is 311 obvious attempt to retain jurisdiction in this court and to avoid thc 

i n i p s  i t i o t i  of smc  tioiis. 

Disc 11 ssi on 

Uiidcr CPLR 3025(b), iiiotioiis lo amend are freely grantcd in the absence of prejudice or 

uiiliir surprise resulting froni delay, unless tlic proposed aiiicntliiieiit is plainly lacking in merit. 

Thomas Crimmins Cotitractiiiq Co., Inc. v. City of Ncw York, 74 N.Y.2d 166 (1989) To 

demonstrale merit, “proponent must allege legally sufficient facts lo establish a prima facie cause 

of actioii or dcfcnsc in tlic proposed amcndcd pleading. TI‘thc lhcts alleged arc incongruent with 

tlic legal thcoiy rclicd 011 by thc propoiiciit tlic proposcd amcndnieiit must fail as a mattcr of 

law.” Daniels v. Empirc-Orr, Tnc., 151 A.D.2d 770, 371 (1 ’‘ Dcp’t 1989) (citations oniitted). 

When tlie proponent meets this initial burden, “the merit o l  the allcgcd pleading niust be 

sustaincd.. .uiilcss the allcgcd insufficiency or lack of merit is clear and free from doubt.” u. 
As set forth below, as this is an action for property damage, there is no legal or hctual 

basis lor a claim of prima facic tort, an award of punitive damages, or for compensating plaintiff 

lor the cost olreplicating the unibrclla. Accordingly, tlie motion to dismiss is granted to the 

cxtciit iiidicatcd below, and the cross motion to amend is denied. 

Prima facic tort is a cause of action arising out the intentional infiction of economic 

daniagcs, without excuse or juslificalion. Board of Education v. Fanniiigdalc C‘lassroom 

Teachers Assoc., 38 N.Y .2d 397, 405-406 (1 975). Ti1 this casc, plaintiff does not allege, aiid 

thcrc is 110 basis for finding that, the damage to plaintill’s iinibrella iiivolvcd an inlent by 

dcfcndants to cause economic daiiiage to plaintilf, Morcovcr, to stale a cause or  actioii lor prima 

facie tort, plairitiff must plead special damages in tlic Ibmi of a “spccific and nieasurablc loss.” 

Frcihofcr v. Hearst C‘orp., 65 N.Y,2d 135, 147 (1 985). Here, plaintiff has not nict this 

4 

[* 5 ]



rcquireniciit but, instcad, generally alleges that he suffered daiiiagcs in the patently cxccssivc 

aiiiouiit of $1,000,000 for thc loss of an umbrella allegcdly worth $5,000. 

LLC v. North Town Phase TI Houses, Inc., 51 A.D.3d 890 (2d Dep’t 2008) (holding that 

allegations for prima facie tort were properly dismissed where the complaint hiled to allege 

special daniagcs with speci h i t y ) ;  Lcathcr Dcvelopmcnt Corp. v. Dun 8r. Rradstrect, Inc., I 5 

R.1. Island House, 

A.D.2d 761 (1 ’’ Dcp’t 1962), a, 12 NY2d 909 (1963)(holding that round sums such as 

$500,000 and $1,000,000, absciit itemization, inust bc ciecnml allegations of gencral, and not 

special, damages). Accordingly, thc claim for prima fiicie ~ o r t  must be dismissed. 

Plainlifl’s request for punitive damages is also without merit. An award orpunilivc 

damages is reserved for hose  cases where i t  can be shown that a ddendant’s conduct was 

“egregious, willful or morally culpable.” Munoz v. Peretz, 301 A.D.2d 382 (1’‘ Dep’t 2003). 

IJiider this standard, allegations that defendants intenlioiially damaged plaintifrs umbrella are 

clearly insufficicnl to  wairant the rccovciy olpuriilive damages. Anderson v .  Noltinrham Village 

Homeowner’s Ass’n, lnc., 37 A.D.3d 11 95, 1 108 (4”’ Dep’t 2007) (holding that even wherc 

damagc to property and the health of others results, a high dcgrec of moral culpability is 

nccessary to rccovcr punitive damagcs). 

Equally unavailing is plaintiffs position that he caii rccovcr $30,000 in damages based on 

t lie estimated cost o l rep roduc i 11 g the des i g tier uni b re1 1 a, iiicl ud i n g 1 he a1 I eg ed cop yr i gh t costs . 

Centcr states in his afklavit that tlie umbrclla cannot be repaired to restore it to its 2 

original state, as thc Iiandle would show some dirferencc between tlie original and tlic mended 
portion. Assuming awiicndo the truth of Center’s statement, when repairs caiiiiot return an item 
to its original condition, the measure o~damagcs  is the dii‘fercnce in the market value of the 
property bcforc the damage and aftcr lhc repair and not thc cost replicating the damaged item. 
- Sec Pat Hartley, Iiic v. American Kcciprocal Tnsurers, 21 A.D. 2d 761 (1“ Dept 1904)(1io1ding 
that tlie iiieasure oi‘danlagcs for damage to property is the difi’erence in the niarkct value of the 
pr-opcrty bdorc  and aftcr the iiijuiy); Iolmson v.  Scholz, 276 A D .  163, 165 (2d Dep’t 1949) 
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Morcover, notably ahscnt from the rccord is any cvidcritiary support for allegatioiis i r i  the 

amended complaint and the stateiiieiit i n  plaintifl’s affidavit that the costs olrcplicating thc 

umbrclla would bc $30,000. Accordingly, as there is iio lactual or legal basis for seeking 

$30,000 in damages ror rcplacing an umbrella allcgcdly valiied iicw at $5,000, the coiiiplaint may 

not be amended to add this proposed iiieasiii-e of damages. 

Dcfcndants also iiiove for sanctions under 22 NYCRR 8 130-1.1, asserting that plaintiff 

and his attoiiicy ciigaged in “frivolous conduct” by knowingly iil ing claims lacking merit so that 

this action could be commenced in  S~rprciiic Court. Under Part 130, condiict is frivolous if :  

(1) i t  is completely without iiicrit in law arid cannot bc supportcd by a 
reasonable argument for an extension, niodification and reversal of existing law; 

(2) i t  is iiiidcrtaken primarily to dclay or prolong the rcsolutioii o r  
litigation, or to liarass or maliciously injure anothcr; or 

(3) i t  iisserts malerial I,zctual statcnients that are hlsc. 

In considering whelher specific conduct is frivolous, courts arc reqiiircd to exaiiiine 

“wlictlicr or not thc conduct was continued wlicii its lack of legal or factual basis was apparent 

[or] should have been apparenl.” 22 NYCRK 130-1 . I  [c]; Navin v. MosqLiera, 30 h.D.3d S83 (3d 

Dcp’t 2006). 

Here, plairitiL1‘ filcd h i s  action in Supreme Court, even though it involvcs lhe loss of an 

(“Where the repairs do not restore the properly to its condition berorc the accident, the differciicc 
in market value irniiicdiately before the accident and after tlie repairs have been made may be 
added to tlie cost of repairs.”); c-f, D. Appelton 6r. Co. v. Zeese-Wilkirison C‘o., 140 Misc. 653 
(App Tenii I97 I )(holding that proof ofrcplacemcnt costs lcss depreciation is a properly 
considered in detcmiining the measurc of damages h- the loss of plates for illustrating book with 
110 market valuc, but Iliat plaintiff fiiiled to show the reasonableness of amounts expended on the 
iicw plates which wer-c a different type than the plates lost). 
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umbrella valued at $5,000, a claim that is within [lie jurisdictional limit of Small Claims Court. 

SCc Ncw York Civil Court Act $ 180l(providing that clainis seekiiig $5,000, exclusive of costs 

and interest, may be brought in Sniall Claiiiis Court). Moreover, as indicated above, here  is no 

legal or [actual basis for plaintiffs clainis for prima hcie  lort, the intentional iiifliction of 

ciiiotioiial distress, the request for punitive damages, or his rcqucst for compensalion of $30,000 

lor an uiiibrclla allcgcdly valued at $5,000. Furthemiore, plaintiff rerused to traiisfcr this action 

to a lower court cvcii alter dcfcndants' counsel sent plaintiff s coiiiisel a lcttcr datcd January 25, 

2008, nolifying Iiim oL the rrivolous nature of plaintiffs claiiiis aiid his intention to move for 

sanctions. 111 addition, wlicn defendants made the dismissal motion, plaintiff opposed the 

motion, but cross niovcd for leave to aineiid the complaiiit. 

Plaiiitift-s pursuit of claims without any legal or factual basis has resulted in uiiiieccssary 

legal fees to be iiicurrcd by dcfendants in connection with this motion and the waste ofjudicial 

rcsourccs in connection with tlic dcterniination of tlie motion and cross niotion. Under tliesc 

circumstances, it is appropriate to impose sanclions agaiiisl plaiiitill's attorney as directed below. 

Rcrnadcttc Panzella. P.C. v. De Santis, 36 A.D.3d 734 (2"" Dep't 2007) (holding thal a11 improper 

motion to rciiiovc a commercial small c l a im action to the trial coiirt warranted sanctions, 

including $2,500 to bc paid to the Lawyers' Fund for Client Prolection). 

C D ii c 111 si on 

In view d the abovc, it is 

ORDERED that defendants' motion to dismiss is granted to tlie cxtcnt of dismissing the 

claims for prima facic tort, the intentional infliction of emotioiial distress and the request [or 

puiiitivc daniages, and the claim for property damagc to thc umbrella remains; aiid it is further 

ORDERED that the plajiitiffs cross motion to amcnd is dcnied; arid it is further 
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ORDERED the motion for sanctions is grantcd to thc extent that on or belore October 15, 

2008, plaintiffs counsel William S. Beslow, Esq. shall pay thc suiii of $500.00 to thc Lawycr’s 

Fund for Cliciit Protection, 55  Elni Street, 3d Floor, Albany, New York 12210; arid it is further 

ORDERED that proof of-such payiiicnt bc providcd to the Clerk orpart  11, and 

der~ndants’counsel within 30 days after service of copy of this ordcr; and i t  i s  further 

ORDERED lliat thc rcniainder of this action, bearing Indcx No. 1 15403/07 be, and it 

hereby is, removed from this Court arid transfen-ed to the Civil Court of Ihe City oINew York, 

County of New York; and i t  is hurther 

ORDERED that thc Clcrk of New York County sliall transfer to the Clerk of the Civil 

Court of the City of New York, County ofNew York, all papers in this action now in his 

posscssioii, upon payiiicnt ofhis proper fees, if any, and the Clerk oftlic Civil Court ofthe City 

of New York, upon service of a certified copy ofthjs order upon l i i i i i  and upon delivery of the 

papcrs of-this action to liini by the Clerk of the County of New York, shall issuc to this action a 

Civil Court liidcx Nunibcr; and it is further 

ORDERED that the abovc-cntitlcd action be, and is hereby, transleixd to said Court, to 

be heard, tkcd, and dctcriiiincd as if originally brought therein but subjcct to the provisions 01 

CPLR 325(d). 

A copy oftliis dccisiori and order is being mailed by my clmiibcrs to counsel for the 

partics. 

Dated: Scptciiibcr 
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