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SUPREML COURT OF THE STATE OF NEW YORK

___________________________________ - X,
JAMES WOOTEN,
Index No. 400192/08
Petitioner,
- aganst - N
NEW YORK CITY POLICE DEPARTMENT 0
LIGAL BURTAL, f >
Respondent. /<
For A Judgment Pursuant to Articlc 78 , Cb DN @o
Of the Civil Practice Laws and Rules. %o (//1/,1 7,
oL £ - s .
“““““““““““““““““““““““““““““““““““““““““““““““““““““““““““ X - 4“_‘ O; ~ f??Q‘? ‘
JOAN A. MADDEN, J.: N
K ;'__:):: {5‘“._.
A

In this Article 78 proceeding, petitioner James Wooten, appearing pro sc, bc-,c,l\at?)c,o'.f'n}?«ai}k
respondent to comply with New York’s Freedom of Information Law (“FOIL™), Public Officers
Law Article 6. Respondent opposes the petition and cross-moves to dismiss it.

Background

In this proceeding, petitioncr seeks the production of certain records relating to “a police
complaint” filed on June 15, 2006 by the manager of the Duanc Reade store located at 155 Bast
34" Street in Manhattan.,

By letter dated January 31, 2007, petitioner made a FOIL request sccking “a copy of the
911 transcript regarding a police complaint made on June 15, 2000 at approximately 2:20 pm by
Mr. Erik Ferency the store manager...” Petitioner also requested “a copy of the police report filed
by Police Officer Cazares and Police Officer Schweiker,” who he identifics by badge number.

By letter dated February 6, 2007, James Russo, the Records Access Officer for the New
York Cily Police Department’s (“NYPD™) FOIL unit, acknowledged receipt of petitioner’s FOIL

n

request, and indicated that “duc to the large volume of pending requests...it 1s anticipated that a

determination will be reached on 6/5/2007.” The letter also stated that “this i1s not a denial of the
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records you requested. Should your request be denied, in whole or in part after review by this
unit, you will them by advised in writing of the rcason for the denial, if any, and the name of the
Records Appeals Officer.”

By letter dated March 2, 2007, petitioner (iled an appeal, asserting that the February 6,
2007 response demied lus FOLIL request dated January 31, 2007 sinee 1t farled to make a
detemmation within 20 days ov within a rcasonablc time thereafter as required under Public
Officers Law § 89(3).

By letler dated March 20, 2007, Jonathan David, the NYPD’s Records Access Appcals
Officer, responded to petitioner’s March 2, 2007 appcal, writing that “[1]nasmuch as your T'OIIL,
request was not denied, the appeal lacks the predicate denial ol access and must be denicd as
prematurc.” He also wrote that the approximate date provided in the February 6, 2007 letter
“was rcasonable given the attendant circumstances here, which include the nature ol your
requesl, the time required to scarch for and review responsive records, the review of the related
legal issucs, the large volume of requests processed by the NYPD’s FOLL unit, and the
availability of staff to proccess requests.” He also informed petitioner that the matter would be
remanded to the Records Access Oflicer for [urther processing of his original request.

The Records Access Officer responded to petitioner’s request by a form letter dated July
17, 2007 providing him with a copy of a Sprint report of the 911 call made in connection with the
Junc 13, 2000 incident, which redacted certain information.  The form letter did not mention the
911 transcript or written police report requested by petitioner. ‘The letter concluded by informing
petitioner of his rnight to appeal of the decision within 30 days and provided the name and address
of the Mr. David, as the Records Access Appeals Officer for the NYPD

By letter dated August 14, 2007, petitioner filed an appeal with Mr. David on the grounds

S
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that he was denied access (o the 917 transcript and to a written police report filed by Police
Officers Cazares and Schweiker. The letter also stated that Sprint report he received from the
Records Access Officer was “indecipherable” and “also showed that somcone blacked out
information.”

By letter dated September 14, 2007, Scrgeant Peter Bower of the NYPD's
Communications Division wrote to petitioner in response to petitioner’s January 31, 2007 FOIL
request that the 911 tapes of the June 15, 2006 incident were crased before his request was made,
and the NYPD Tape and Record Unit which is in charge of logging and recording all 911 calls
and police radio transmissions is “only obligated to store the recordings for 180 days from the
date ol occurrence.”

By letter dated September 26, 2007, Mr. David denied petitioner’s August 14, 2007
appeal. With respect 1o the 911 wranscript requested by petitioner, he wrote that “this record is
not maintained by the NYPD [and] FOIL does not require an agency to create a record that docs
not already exist. You were provided with the Sprint Report related to the 911 call at 1ssue.” As
for the redacted information on the Sprint report, Mr. David wrote that access (o such
information “would create an unwarranted invasion of personal privacy pursuant to Public
Officers Law § 87(b).” He also wrotc that the written police report was not provided “because
the Record Access Officer conducted a diligent search for the requested record but was unable to

KL

locate it.

'Mr. David also states that the appcal was denied bascd on Public Officers Law section
87(2)(e)(i) which excmpts rccords [rom disclosure under FOIL when disclosure would interfere
with pending judicial proceedings. However, neither Mr. David nor respondent in connection
with this proceeding, identifics any pending judicial proceeding which would excmpt from
disclosurc the records requested by petitioner.
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By Ictter dated January 14, 2008, to Mr. David, petitioner sought the key to the codes n
the Sprint report.

On January 25, 2008, petitioner filed this Article 78 proceeding sceking an order and
judgment (1) annulling respondent’s demal of his FOIL rcquest for the 911 transcript and written
police report, and (i) requiring respondent to provide petitioner with information to interpret the
Sprint report and to identify the redacted information n the Sprint report. Pctitioner also sought
an order requiring respondent to comply in the {uture with the time requirements provided under
FOIL.

Respondent opposes the petition and cross moves to dismiss 1t, asserting that the petition
is moot since all responsive records have been provided following a diligent scarch, and that with
respect to petitioner’s request for a key to the Sprint report or other information to decipher the
report, petitioner has failed to exhaust his administrative remedies.

While this proceceding was pending, Mr, Russo sent petitioner a lctter dated April 18,
2008 which indicated that as a result of petitioner’s letter dated January 8, 2008, petitioner’s
FOIL request was remanded for a scarch of the key to codes contained in the Sprint report, that
four pages of responsive records were located, and that such records were enclosed. The four
pagcs contain the key to codes used in the Sprint report and dircctions as to how to read the
report. The letter notified petitioner of his right 1o appeal the decision in writing within 30 days
and identificd the Records Access Appeals Officer for the NYPD and provided his address.

Petitioner did not appeal but, instead, asserted in his reply papers that the Apnl 18, 2008
response was untimely.

Discussion

In considering this matter, the court notes that ““[a]ll government records arc ...
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presumptively open for public inspection and copying unless they fall within onc of the

enumerated exemptions ol Public Officers Law § 87 (2).”” Matter of Gould v New York City

Policc Dept., 89 N.Y.2d 267, 274-275 (1996). Moreover, the exemptions under FOIL are to be
“narrowly construed” and there are no blankel exemptions for particular calegories of documents.
Id., at 275.

In his letter dated September 26, 2007 denying petitioner’s appeal, the Record Acccess
Appcals Officers states that the 911 transcript sought by petitioner is not a record mamtamed by
the NYP'D and that the written police report could not be located after a diligent search. “Except
for records required to be maintained by Public Officers Law § 87(3) § 88(3), IFOIL docs not
‘requite any cntity 1o prepare any record not posscessced or maintained by such entity.”” Curro v

Capasso, 200 AD2d 346 (1% Dept 1994)(quoting Public Officers Law § 89(3); See, also, Rivette

v District Attorney of Rensselacr County, 272 AD2d 648, 649 (3d Dept 2000)(**an agency 18

under no obligation to furnish documents which is does not possess.”) See, Brown v New York

City Police Department, 264 AD2d 558, 561-562 (1™ Dept 1999)("an agency has no duty to

create documents that are not in existence... .")(citations omitled); see, also, Public Officer’s Law
§ 89(3)(providing that ‘[n]othing in this Article shall be construed to require any entity to preparc
any record not possessed or maintained by such entity™).

However, in this casc the respondent has failed to provide any statement certifying that
the requested documents are not 1 its posscssion and control or that the documents could not be

located after a through and diligent search, which would be sufficient to render petitioner’s

application moot. Sce, Rattley v New York City Police Department, 96 NY2d 873 (2001). In

Rattley, the petitioner, who had been convicled of second degree murder, requested police

department documents relevant to his casc, and the NYPD responded by a letter stating that
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although certain documents would be produccd, other documents could not be located.

Subsequently, in opposition to petitioner’s request for Article 78 relicl, the NYPD submitted an

ciiL

affirmation of 1ts counscl stating that despite a “*thorough and diligent scarch’ certain documents

could not be found.” Id., at 874.

Although the Appellate Division, First Department held that a counsel’s affirmation and
letter stating that the documents requested could not be located did not provide a sufficient basis
for the court to determine without a hearing whether the respondent conducted a diligent search

(Rattley v New York City Police Department, 270 AD2d 170, 171 (1** Dept 2000)), the Court of

Appeals disagreed. In its deciston reversing the First Department and dismissing the petition, the
Court of Appcals wrote that:

When an agency is unable (o Jocate documents properly requested
under FOIL, Public Officers Law § 89(3) rcquires the agency to
“certify that is does not have possession of [a requested] record or
that such record cannot be found after diligent search.” The statutc
does not specify the manner in which an agency must certify that
the documents cannot be located. Neither a detailed description of
the search nor a personal statcment from the person who actually
conducted the search is required.

Rattley v New York City Police Department, 96 NY2d, at 875 ; see also, Alicea v New York City

Police Department, 287 AD2d 286 (1% Dept 2001).

In this casc, however, the July 17, 2007 letter providing petitioner with a copy ol the
Sprint report does not contain a statement certifying that respondent was not i possession ol the
records sought or that such records could not be located after a diligent search. The statement in
the September 20, 2007 Ictter by the Appeals Officer, denying petitioner’s appeal, that the
Records Access Officer conducted a diligent secarch lacks an evidentiary basis in the record and

thus is msulTicient to establish that a scarch was in fact conducted. Accordingly, with respect to
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the 911 transcript and the written police report, respondent shall be required to provide proof

sufficient to satisfy the standard in Rattley v New York City Police Department, or the court will

dircet the appropriate relief with respect to petitioner’s FOIL request.

The remaining issues concern the Sprint report, which was produced with certain portions
redacted on the asserted ground that the redactions were necessary to protect the personal privacy
of cerlain individuals, and without a key or other means ol interpreting the report. Respondent
has the burden of establishing that the redaction of information in the report was necessary (o
proteet the privacy of individuals under Public Officers Law §§ 87(2)(b) and 89(2). Sce

O’Donnell v. Donadio, 259 AD2d 251, 252 (1% Dept), lv dismissed, 94 NY2d 791 (1999). Here,

respondent has not delineated a factual basis or other support sufficient to establish that the
redacted imformation is subjcet to this exemption. Accordingly, respondent shall be required to
produce an unredacted version of the Sprint report [or in-camera inspection, together with an

explanation as to the basis for the claimed exemption. See Johnson v. New York City Police

Department, 257 AD2d 343 (1" Dept), v dismissed, 94 NY2d 791 (1999).

With respect to the key to the codces in the Sprint report or other information necded to
nterpret the report, petitioner failed to cxhausting his administrative remedies as he has not
appcaled the April 18, 2008 dccision of the Records Access Officer. Inany cvent, cven if it
could be argued that respondent’s delay in providing the information excuscd petitioner from
appcealing the decision, as it appears that the information requested has now been provided, this
aspect of the petition is denied as moot.

Finally, insofar as the petition seeks to enforce time requirements under FOIL, it 1s moot
since the respondent provided a response to petitioner’s FOIL request either before or while this

procecding was pending.
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Conclusion

[n view of the abovg, it is

ORDERED that the cross-motion to dismiss is granted only to the extent of dismissing
that part of the petition which sccks information to interpret the Sprint report and is othcrwise
denicd; and 1t is further

ORDERED that on or beforc October 16, 2008, respondent shall submiit to Part 11, room
351, 60 Centre Street, New York, NY, a certilication regarding the search for the 911 (ranscript
and police report in accordance with this decision and order, together with an affidavit of scrvice
indicating that such certification was sent to petitioner by first class mail; and it is (urther

ORDERED that on or before October 16, 2008, respondent shall submit to Part 11, room
351, 60 Centre Street, New York, NY, an unredacted copy of the Sprint report for in-camera
inspection, together with a written explanation as to why the redacted information is exempt
under FOIL bascd on the privacy rights ol individuals; and it is further

ORDLERED that the return date of this petition for calendar purposcs only shall be
October 16, 2008, at noon, and no appcarances arc required.

A copy of this decision and order is being mailed by my chambers to petitioner and

counscel for respondent.

DATED: Scptember 7 2008



