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I’e t i t i o iicr, 
- against - 

Index No. 400 1‘32108 

~~cspondenl to comply with New Yorli’s Fi-ccdom o r  111 fornialion T,aw (“FOTI,”), I’uhlic OI’liccrs 

Law Articlc 6. Respondent opposes the  petitio^^ and ci-oss-iiioves to dismiss it. 

R acli yrouncl 

I n  illis procectling, petilioncr seeks the production ol-certain 1-ecords relaling lo “:I police 

cumplaiiit” filed o i i  Iunc 1 S ,  2006 by tlic iiianagcr- of the rhianc lieadc store located at 155 East 

34‘” S trcct i 11 Manliattaii. 

By lettcr dated January 31, 2007, pctitionei- iiiadc ;I FOIL rcqiiest sccking ‘‘a copy of the 

91 1 transcript rcgarding a policc complaint made oii .Itme 15, 3000 at approxi~nalely 2:20 pi11 by 

Mr. Erik Fcrcncz tlic store mannger ...” Pctitioncr also reclucsted “ a  copy of tlic police rcpoi-1 lilcd 

by Policc Ol‘liccr C:azarcs and Policc Officcr- Scliweikcr,” who Iic identi lies by badge numhcr. 

By lettci- datcd February 6, 2007, .Iamcs Russo, the l<ecoi-ds Access Officer for lhe New 

York City Police 1)cparhiieiit’s (“NYPD”) b‘OIL, unit, acknowledged receipt of petitioner’s FOI I ,  

1-qiicst, and iiiclicaled that “diic to the large volume of peiiding requests.. . i t  is anticipated that a 

dctcrmination will be reached to11 6/5/2007.’’ ‘The lcttei- also stated tIia1 “lliis is not LI clctiial of‘tlic 
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recoi-ds you requested. Should your rcqucst be denied, in wholc or in part aftcr rcvicw by this 

uiiit, you will them hy advised i n  writing oftlic reason [or the denial, if any, and the nanlc of the 

Records Appeals Ollicer.” 

By letter dated March 3, 2007, pctitioncr f i l ed  an appeal, asserting that the February 0 ,  

2007 I-cspoilsc clcnied his FOIL reqiiest datcd .laniiaiy 3 I ,  2007 since it hiled to make a 

detemiination within 20 (hys or within a rcasoiiablc time tliei-eal’lei- ;IS 1-equii-ed tinder 1’~iblic 

OI‘licei-s Law 6 83(3). 

Hy letlcr datcd M x d i  20, 2007, .lonathan David, tlic NYPD’s R C C O I ~ S  Acccss Appeals 

OlXcer, responded to petitioncr’s March 2, 2007 appcal, writing that “[ i1iiasiiiiicli as your FOII, 

reqiiesl was not dciiicd, the appeal lacks the prcdicatc dcnial of acccss aiicl riiiist bc dcriicd as 

prematul-c.” Hc a l s o  wrote that the appr-oximalc datc provided iii the 1;cbriiaiy 0 ,  2007 Icttcr 

L‘ was rcasoniiblc given the nttciiclant circutiistanccs Iicrc, wliicli iiicliidc tlic iiatui-c nl‘ your 

request, the lime rcquircd to search for and rcvicw rcspoiisivc records, tlic rcvicw of the rcl;itcd 

legal issiics, tlic largc volume o f  rcqwsts processed by the NYI’LI’s FOIL unit ,  and the 

availability of slaff lo proccss rcqiicsts.” Hc also informed pctitioncr that the m;illcr woiild he 

1-ciiiandcd tu the Recorcls Access OIlicei- Ibi- hrther  processing o r  his original 1-eqiicsl. 

Tlic Kccoi-cis Acccss OTficcr rcspoiidcd to pctitioiicr’s I - C C ~ L I C S ~  by a lbriii Icttcr dated .luly 

17, 2007 providing him with a copy o f a  Sprint report of the 91 1 call madc in connection with [he 

Julie IS, 2006 iiicidciit, wliicli rctlaclcci certain information. ‘I’lic forti1 lcttcr did no t  mentiun the 

91 1 transcript or written police rcpor~ rcqiiested by petitioner. ‘I’lie lettcr concludecl by  iiifbiiiiiiig 

pctitionci- ol‘liis riglit to appeal ol’tlic decision within 30 days and providcd the name and adcli-ess 

ol‘tlic Mr. h v i d ,  :is tlic Records Acccss Appcals Officer for the N Y P D  

By Icttcr dated August 14, 2007, petilioner filed i111 appeal with Mr. Llavid on the grouiids 
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that hc was denied acccss to tlic 91 1 transcript and to ;I written police report filed by Policc 

Officers Cazares and Schwciker. The letter also stated that $pi-int rcpoi-t lie received h i i i  h e  

Records Access Ol‘fjcer was “indcciplici-able” and “also showed that suiiicoiic blackcd out 

i 11 form at i o i i  . ” 

Hy Ictler clatcd Scptcniber 14, 2007, Sergeant Peter Rower ol‘thc NYPD’s 

C‘ommunicatiuns Division wrote to pctitioilcr in 1-espoiise to petitiollcr’s January 3 1 ,  2007 FOIJ., 

I-cquest Iliat the 91 1 tapcs of the .lune 15, 2006 incident were erased before his reqiicsl was made, 

r i n d  tlic NYPD ‘I’apc arid IIccord LJriit which is in cliai-gc of logsing ancl  rccoi-ding all 01 1 calls 

and police rx i io  transmissions is “only obligiilcd to stoi-c the recordings h r  180 days li-om tllc 

d at e 0 l- 0 c c II 11-c11 c c .” 

Ry lettci- chlcc September 26, 2007, MI-. David denied petitioner's Aiigusl 14, 2007 

appeal. With rcspect o the 0 I 1 transcript rcquestcd by pctitiuner, lie wrote h a t  “this r-ccoi-d is 

not maintained hy the NYPII  [arid] FOII, does not I-quire an agency lo crcatc a rccoi-d that clocs 

no1 already exist. You wcrc provided with thc Sprint Report relatcd to l l ~ c  9 1 I call at issue.” As 

for tlic rcdaclcd inCoi-riiatioii on the Sprint report, MI-. r)avicl w’rote that access lo such 

i n fu 11 11 at i o i i  “w o 11 Id c rea1 e an ii n w a rraii t cd i 11 vas i o 11 o 1‘ p c rs on a1 y, I- i v a cy p 11 1-s 11 aii t to P 11 b I i c 

0115~~1-s Law $ 87(b).” IHe also wrote that tlic written police report WBS not provided “hccause 

the Kccord Access Officer conducted a diligent scad1  for the requested rccord 17111 \vas unahlc lo 

locate i l . ’ ”  

Mr.  Llavid also slalcs that the appciil was denicd hascd OH Piil>Iic Or‘ficel-s Law scctioii 
X7(2)(c)( i )  which exciiipls records l-i-0111 disclosure under FOIL wlicn disclosure would iiitorfere 
w i 1 I1 1) end i i i  2 .j 11 d i c i :I I proceed i I i g s . I4 ow c vc r , i i  ei tli er M r . D av i d 11 o 1- rc s po i i  d cn i 1 1  coiin cc t i 011 

wit 11 t 11 is 13 1-0 c ecd i 11 g, i d c i i  t i li c s iiii y pen d i i i  2 j 11 ti i c i a 1 13 1-0 c eel1 i 11 g w I1 i c I I w o LI I d ex ci 11 p t fro 111 

disclosurc the ~-ccords rcqtrestcd by petitioncr. 

I 
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By Icller datcd January 14, 2008, to Mi-. David, pctitioiicr soLight the kcy lo the codcs in 

tlic Sprint 1-cport , 

0 1 1  January 25, 2008, petitioner filccl this Article 78 proceding seeking an oi-der and 

jud~riicnt ( i )  anntilliiig resporidcnt’s denial of his F(_)IL request [or tlie 91 1 transcript a id  written 

police rcport, a id  ( i i )  1-cquiring respondent to providc petitioner with infoiiiution to iiitcqxet the 

Sprint report x id  10 identi rj, the rcdacted infoiii~iioii in tht: Sprint report. Pctilioilcr also sought 

an 01-clcr i-qtiiriiig I-cspondciit to comply in  the liiture with the time rcqLliremcnls provided under 

FOIL. 

Rcspoiidcnl opp(oses the pctition niid cross iiiovcs to dismiss it, asserting that tlie pctitioii 

is moot sincc al l  rcsponsivc records have been provided following a cliligcnt scxdi,  and that with 

respect to pctjtioner’s reqticst for 3 key to the Sprint rcport o r  olhci- iiifwniation to dcciphcl- the 

report, pclitioiicr has  failed to exhaust his administrativc ren-icdies. 

While this proccedirig was peiidi~ig, MI-. Rtisso sent pctilioncr a lcttcr datcd April 18, 

2008 which indicated tlial as a result of petitioner’s letter dated January 8, 2008, petitioner’s 

FOII, request was remanded [or a scarch oPtlie kcy to codes contaiiied in thc Sprint report, that 

four p g e s  o f  respoiisivc records wcrc located, aiid that such 1-ccords were ciicloscd. ‘Thc f w r  

pages coiitriiii the key to codcs used i i i  thc Sprint report and clircctiolls a s  to how to read thc 

report. ‘I’lic letter notilicd petitioiier of his right to appeal the clccision in wriling within 30 clays 

and identi l ied thc Records Acccss Appeals Officcr for llic N Y  PD and providcd his addr-css. 

Pctitioiier did not a p l d  1x11, instead, asserted in his reply papcrs that the April 18, 2OOS 

rcspo n s c was ii ii 1 i 111 cl y . 

Discussion 

111 considerins this matter, tlie courl iiotcs that “[all1 govcrnment records arc ... 
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pr-esumptively open for piil>lic inspection and copying Linlcss tlicy fall within oiic of thc 

enurncrated cxcriiptinns of‘Pulilic Ofticcrs Law 5 87 (2)’’ Matter oTGould v New York C’ity 

Policc Dcpt., 89 N.Y.2d 267, 274-275 (lO96). Moreover, the exemptions u11de1- FOIL arc to 17c 

“naiwwly construed” and thcrc ii1-e no blanket exemptions for particular categories o r  dociiments. 

Td., at 275. 

In his Ictter datcd Scptcmbei- 26, 2007 denying petitioner’s appeal, the Record Access 

Appeals Ilfficcrs slates that the 9 1 1 traiiscript soiiglit by pelitioner is not a record iiiaiiitaiiicd by 

the NYPD and tlIi1t tllc wi-itten police rcport could not hc located aftcr a diligent search. “Except 

for records iqu i rcd  lo  tx mainlained by Public Ol-licei-s Law tj 87(3) 6 88(3), FOII, docs not 

‘1-eqiiirc any ciitity to prcparc aiiy record not possc~scd or maintaincd by such enlity.”’ Ciun-o v 

C‘apasso, 209 AD2d 346 ( I ‘‘ Dcpt 1094)(q~~o~i/1g Public Oi’ficcl-s Law $ 89(3); See, also, liivette 

v k t r i c t  Attorney ol‘ Kcnssclacr (’oiinly, 272 AD2d 048, 649 ( 3 1  Dept 2000)(“an agcncy is 

uridcr iici obligation to liirnisli docuiiicnls which is does not possess.”) See, 131-owii v Ncw York 

City Police L)e~xirtiiient, 264 ATl2d 558, 561 -562 ( 1 ”  Dcpt 1 WC))(“:in agency has no duty to 

create documents that ai-e iiot in cxistcncc ... .”)(citations omilted); see, also, I’iiblic Ol’liccr’s 1,aw 

3 X9(3)(providirig lhat ‘[n]othing in this Article shall he construed lo reqiiirc any  entity to prepare 

any record iiot pussessed 01- iiiaiiitaiiicd by such entity”). 

Iiowcvcr, il l  this casc tlic rcspondent has fijiled to providc any statcmcnt cerlifying that 

the rcqueshl dociiiiients are not ~ I I  its posscssion and conlrol or that the dociimciits could not t x  

locatcd aftcr a throiigh and diligent scnrch, wliich would l ~ c  sufficient to render petitioner’s 

application iiioot. &, Rattlcy v New Yoi-k City l’olice nclxti-tillcilt, 96 NY2d X73 (2001 ). 111 

Rat t ley,  the pctitioiicr, who had t m n  convicted o r  second dcgr-cc iiiurdcr, rcqucsted police 

dcpai-tiiiciit documcnls rclcvanl to his casc, aiicl the N Y  PD responded by a letter statin2 that 
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although ccrtaiii documents would be produccd, other dociiments could not be located. 

Sulxcquently, in opposition to petitioner’s requcst for Article 78 reliclj thc N Y  I’D sirbmittcd 311 

affiiiiiatioii of i t s  couiiscl stating that despitc 3 ‘“thorough i i i id  diligent search’ ccrtain documents 

Icttcr stating h i t  [lie dociiiiicnts rcquested codd not bc located did not provide ;I siiL‘liciciit basis 

(ijr the cr,urt to detemiinc wrtlioiit ;i heal-ing whctlicr h e  respondent conducted a diligent sear-ch 

(Rattlcy v New Y>i-h C‘itv Police L)epartiiicnt, 270 AD2d 170, 171 ( I ”  Dept 2000)), the C‘ourt or‘ 

Appeals disagi-ccd. Iri i ts  dccisioii rcvcrsing [lie First Dcpartmenl and disinissing the pclition, the 

Coiii-t o r  Appeals wrote that:  

Wlicn ati agency is i~n;itile lo locate docunients properly reqtiestcd 
uiirlcr FOIL, Public Ofliccrs Law $ 89(3) requires (lie :tg:cncy to 
“ceiti ry that is does not have possession o f  [ 3 requested] record 01; 

that such record cannot be foiiiid alter diligent search.” ‘I’lie statutc 
does 1101 specify the maiiiicr in which ;in agciicy must certily that 
thc documents caiiiiot l x  localed. Neitlicr 3 detailed clcscription o r  
the seal-ch nor a personal slatcriicnt from thc pcrsoti who actually 
cond~rctcd tlic search IS I-ccluircd. 

liattlcv v New York City Police Lklwi-tinciit, 90 NY24 at 875 ; see also, Alicea v New York City 

I’olicc ncpai-lment, 287 AD2d 286 (1“  Dcpt 2001). 

I n  this case, however, tlic J ~ l y  17, 2007 lctter providjilg pctitioncr with a copy o f l h e  

Sprint report docs not coiitain ;i statei~icnt ccrti fying that respondent was not in possession o r  thc 

records sought or that  swli I-ccords could not he localcd after ;1 diligent search. The stateiiicnt in 

thc Scptcinhcr 20, 2007 lcttcr by thc Appeals Ofliccr, denying petitioner’s appcal, that the 

Records Acccss Officer conducted a diligent search lacks 311 cvidentiar-y basis in the record and 

fliils is iiisul’liciciil to establisli that  a scarch was in fjct conducted. Accordingly, with respcct to 
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tlic 9 I 1 ti-anscript aiid the written police rcporl, respondciit shall be 1-cquircd lo provide prooL 

sufficient to satisly the standard 111 Rattlcy v New York City Police ~c imlnien t ,  or the court will 

d i m 1  lhe appropriate relief with rcspcct to petitioner’s FOIL 1-eclucst. 

I 7  1 he reiiiaiiiiiig issues coivxiii thc Sprint report, which was produced with ccrtain pcii-tioiis 

redacted on h e  asscrtcd g-ound that the redactions wcrc necessai-y to protect tlic personal privacy 

o f  ccrtain iiidividiials, aiid without ;i key or otlicr niciiiis 

has lhe bill-dcii of es~ablisliing tlial the 1-cdaction of infwiiiatioii in the 1-cport was neccssary to 

piutcct tlic pi-ivacy o r  individuals iindcr PLlhlic Officers Law $ $  87(2)(b) aiid SO(3). SCc 

O’Donnell v.  Doiiadio, 259 AD2d 251, 2.52 (1”  Dept), Iv dismissed, 94 N Y 2 d  791 (1999). I-lcre, 

respondent has not delineatcd a factual basis or other support sufficicnt to establish that  thc 

redacted iii Ibrmation is sihjccct to Illis cxcmptinii. Accordingly, i-espondcnt shall bc reyuii-cd to 

produce ai l  [inredacted vorsioii oLtlic Sprint report h r  iii-c;iimra inspeclion, together with an 

cxplaiiatioii as lo the basis for thc cl:iimed exeinption. & Jolinsoii v. New York City Police 

Depar-liiiciit, 257 AD2d 343 (1“ Dcpt), Iv clisn-iisscd, !I4 NY2d 79 1 ( 1  999). 

interpreting thc report. Respo11de11t 

Will1 respect to the key to the codes i n  the Spriiit report or otlicr infoinlation necdcd to 

iiitciprct the report, pclitioiicr failed to cxhxisting his administrative remedies as he has not 

appcaled the April 18, 2008 dccisioii of the Records Access Orficer. hi m y  event, cvcii if  it  

coiild I x  argued 1 1 ~ t  respoiideiit’s delay in providing tlic iiifoiiiiation exciiscd petitioner from 

appealing [he decision, as i t  appears that the iiifcmii;ition reqireslcd has now lxcn provided, this 

aspect of tlic petition is dciiicd ;is iiioot. 

Finally, insofiir as tlic petition seeks to enforce timc rcqiiireiiients under FOIL, it  is nioot 

siiicc tlic respoiidciit provided ;I respoiisc to petitioner’s FOIL rcqucst either before or whilc this 

1) ro cccd i 11 g w ;IS pci id i 11 g . 
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Concl iision 

111 view ol' the abovc, it is 

OIUIERED that Ilic cross-motion lo disiniss is granted only to the extcnt oldismissing 

that part of tlic pctilion which scclis infimiiation to interpret the Sprint rcport and is othciwise 

deiiicd; and it is furtlitx 

ORDEKED thal on or hel'orc Octobcr 10, 2008, respoiiclciil shall siltmiit to Part 1 1 ,  room 

35 1 ,  60 c'enlrc Slrect, Ncw York, NY, a certilicalioii regarding tllc searcl~ I'or the 9 1  1 transcript 

and police rcpor-t i n  accordance with this decision and oi-der, togetlicr with ni l  affidavit of scivice 

indicating that such certi liciitioil was sciit to petitioner by lirst class inail; alld i t  is liirther 

ORDEl<ED that 011 or txji7r.e Octobcr 16, 2008, 1-espondent shall submit to Pad I 1 ,  room 

35 1 ,  60 C'entrc Street, New York, NY, an unrcdackd copy or  Ihc Spiint rcport for in-camera 

inspectioii, logelllcr with a wi-ittcii cxplanation as to why tlic redactcd inlbi-malion is excnipt 

under F01L bascd on the privacy rights of individuals; and it  is firi-thcr 

ORDEKED that tlic return date of this petition [or calendar purposes only shall bc 

October 10, 2008, :it noon, and no appcaraiices arc requircd. 

A copy ofthis decision and order i s  being mailed by my cliambers to petitioner and 

c u  L l l l  scl f01- res poll dcn t . 

DATED: Scptembcr 
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