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I n  this Article 78 proceeding, pctitioner Stcveii Finkelstein, apro se inniatc at tllc 

Manhattan Detention Complex, sceks a judgment setting aside the March 12, 2007 detcrniinatioil 

of respondents Marlin I-ioni, C7ommissioner of thc New Y ork City Department o l  Corrections, 

and George Okada, Wardcn of the Mailhattan Detention Complcx, ljndiiig petitioner guilty or  

ccrtain discipli~~ary infractions and cxpunsing all rcferenccs to said disciplinary infractions Irom 

his record. Respondcnts oppose tlie petition, which is grantcd to the cxtent set forth below. 

B ackgro ~ i i i  d 

On March 6, 2007, Corrections Officer Swclokos (“Swetokos”) of the Manhattan 

Dctention Coniplcx (“tlie Complcx”) seal-chcd pctitioncr’s ccll located in Area 9 North ol’the 

Complex. Swctokos discovered a tcst tube used [or blood collection with an attached butterfly 

needle taped under tlie sink. On March 7, 2007, petitioner was seived with a Report and Notice 

of Infraction chai-ging hini with violating Iiulc 123.1 1, Sniuggling of Other Coiitraballd, in 

coiuiection with the discovered ncedlo. 

On March 12, 2007, a hearing was licld before Adjudication Captain Jenkins (“Captain 
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Jenkins”) during which petitioner challeiiged the veracity of tlie report and denied knowlcdge of 

how the nccdle canie to be i n  his cell. Petitioner maintains that while the investigation report 

states that hc was assisned to his cell on Deccnibcr 1 ,  2006, this is inaccuratc and that petitioner 

was not afforded tlic opportunity to challenge any other inaccuracies in the report. Captain 

Jenkins summarized petitioner’s testiinoiiy on tlie Hcariiig Report and Notice of  Discipliiiary 

Disposition as: “ I  didn’t get thcre Liii t i l  Dcccmbcr 4th. I wasn’t arrestcd until after. T liavc no 

knowledge of the item. I’m told it’s irscd for tattooing. ‘Ilicl-c have bcen other iiimatcs entering 

m y  ccll” (Exhibit C of tlic Petition). 

At the hearing, petitioner requested a hearing Eacilitator to assist him with his defense and 

to help him locate certain security tapes ofthe area around his cell. Petitioncr also sought to 

inspect thc lnvcstigatiori Captain’s rcport, and petitioner also rcqucsted that Deputy Wardcn o l  

Security IConald Jorgcnson be pcnnitted to testify to cxplain the procedures for entering and 

leaving the Area 9 North and whether security tapes 1.1-om that area are mainlained. In addition, 

pelitioner requcstecl that Dr. Michacl Wciner, the site medical director, tcstify as to lllc 

proccdurcs for reporling any lost needlcs fi-om the medical centcr’s inventory. Petitioner’s 

reqiicsts for these witncsses’ testimony were dcnied on thc gi-ounds that thesc witiiesscs wcre not 

prescnt at the time the iicedle was fo~i id  in petitioner ’s ccll. 

At thc conclusion of the Ilearing, pctitioiier was found guilty ‘’ based on Swetokos’ 

written account and due to graphic cvidcnce. And of the fact that you were present whcn lhc 

contraband was lbuiid [sic].” (Exhibit C to thc petition). Petitioner was scnlenced to 10 days of 

punitive segrcgation, thc maximum pcnalty for infi-action 123.1 1, Smuggling Other Contraband. 

Petitioner appealcd thc hearing delemiination by a letter to Wardcii Okada dated March 14, 2007. 
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He stated as grouiids for his appeal: (1) the fact that his requested witnesses were not permitted to 

tcstify, (2) that the Notice of Disposition erroneously states a hearing facilitator was not 

rcquested and thus one was not provided, (3) that thc Investigation Captain’s report was not 

shown to petitioner so he did not liavc a chalice to review it  during or belore the hearing, (4) that 

petitioner was not perniitted to enter evidence including security lapes that other inmates would 

cnter- his cell, and ( 5 )  that the disposilion w a s  not supported by substantial evidence. (Exhibit B 

to Pctitioii). ‘rhc rccord contains 110 respoiise to pctitioner’s iippeal. 

On March 27, 2007, petitioner conimenced this Article 78 proceeding seeking to set asidc 

respondents’ determination and to expcriige all references to lhc infraction from his record. 

Petitioiicr argiics that respondents’ March 7, 2007 dete~minatioii was arbitrary, capricious, and 

an abuse ol-discretion, contrary to thc weight of the cvidcnce adduccd at the disciplinary hearing, 

arid a violation olpetitioner’s duc process rights. 

Resporidents ljled a verified answer and certified transcript oi‘the hearing. Respondents 

assert that petitioner’s due process rights werc not violatcd and that the detcniiinatioii that 

petitioner was guilty of smuggling contral~and is supportcd by substantial evidcncc. Respondents 

argue that petitioner had ample tiriic to inspect the Report and Noticc of Infraction and preparc ii 

delcnsc prior to h i s  discipliiiary hearing. Rcspondcnts also assert that lhcy atteniptcd to locatc 

the sccurity tapcs that would show who exited and entered petitioner’s cell but detennined they 

did not exist, and that under tliesc circunistanccs, petitioncr’s rights werc not violated bascd on 

C.hptaiii Jenkins’ decision that a facilitator was not necessary to locatc and produce the tapcs. 

Respondeiits also contend that petitioner was read all reports and the contents of  documents at 

the hearing, and pctitioner never asked to physically iixpect the documents. 
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With respcct to petitioncr’s request to have two staff witnesses tcstify, rcspoiideiits assert 

that such testimony was not relevant since neither willless was present during the search. 

Respondents also rely oii Caplain Jenkins’s statenlent during the hearing that shc is familiar with 

the search and contraband procedures that Captain Jorgeiison would testify to, and that and tlierc 

is no need for thc tcstiliiony of the site Iiieclical director since there is no cvideiice the iieedlc 

camc fi-om the medical facility. Thcrefwe, respoiidents argue, thc lesliiiiony of these witnesses 

would havc been “irrelevant, immaterial, cuiiiiilative sild unneccssary” and it was within the 

proper discretion of Captain Jenkins to deny petitioner’s request. 

In suppoil of their position, rcspondenls subiiiit thc Report and  Notice of Tnfiaction 

written by Officcr Swelokos, tlic Invcstigatioii Report written by a Captain Wray, the Hearing 

Report and Notice of Disciplinary Disposition by Captaiii Jenkins with an attached plioto of the 

contraband found, arid the Inmate Discipljnary Due Process Proccdurcs (“Dircctjve 650OK-B”) 

l‘roiii the City of New York Depai?ment of Corrections (Exhibits A, B and C of the Vcril-jed 

,411 sw er) . 

J n  reply, petitioner asserts that while the respondents’ answcr states that petitioner was 

~ouiid g:uilty of smuggling contraband, hc was never alerted, either through the Rcport and Notice 

of Infraction or at the hearing, that he was being charged of smuggling since the reports stale the 

iiifractioii iiuiiibcr, but  no documenl contains the word “Smuggling:.” Accordiiig to pctitioner, he 

thought he had becn charged with possession of contraband, not smuggling contraba~id, aiid that 

the hearing did not clarify the charges against him. Petitioner argiics that respondents’ failure to 

notify him of the charges against him violated Dircctive 6500R-B, which states that the 

Adjudicalion Captain must read the cliarges to the inmate at the hcaring and ask whether he/shc 
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has understands them. Petitioncr further argues that evcn if thc court finds that Directivc 6500R- 

B was not violated, the respondents’ detenninalion was I J O ~  supported with substantial evidence 

since possession of contraband does not constitute sul-ficicnl evidence that petitioner smuggled 

thc contraband into the facility. 

l)iscussio~i 

“lnmates at disciplinary procccdings are not cntitled tu the fu l l  panoply olrights duc a 

cr i m in a1 dc fen d ant o r admiii i s tr a t iv e 1 aw I-u 1 e s d es i gii cd lor free c i ti zeiis . . . El ow ev e r, an in 111 at e 

‘should be allowed to call witnesses and prcsent documentary cviderice iii his defense when 

permitting him to do so will not bc unduly hazardous to institutional safety or correctioiial 

goals.’” Hillard v. Coughlin, 187 A.D.2d 136, 139 (3d Dep’t 1993), lv denicd, S2 NY2d 651 

(1 993), quoting Wolff v. McDonnell, 41 8 U.S. 539 (1 974)(citations omitted). 

Directive 650Oi<-B(II t)(C:) cstablishes the InIractjon Hearing Proccdures lor lnniates 

facing disciplinary proceedings. Subsection (1 0) of this directive states that the “Ad.judication 

Captain will read the charges to the ininate and ask whether he/she understands tliem.” 

Subsection (14) niakes clcar that the inmate inus1 be apprised oi’the chargcs hc is facing beforc 

tlic Adjudication Captain jnlerviews him. This siibsection provides that “oiice appiiscd of the 

chargcs against him/hcr aiid advised of hidher rights and the possible pcnalties if found guilty, 

the infractcd inmate shall bc interviewed by tlie Adjudication Captain outside of the prescnce of 

any and all witnesses, including those the ininale wishes to call on his/her own behalf.” 

‘The traiisciipt of the March 12, 2007 hcaring iiidicates that tlie hearing officer read the charges 

aiid evidence noted on the Rcport and Notice of Infraction and the lnvestigatio~i Rcport. 

Spcciiically, the hearing officer, i n  lliis case Captain Jenkins, stated that ‘‘tliercfore you are 
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hereby charged with 123,l 1, which is othcr contraband, I believe that is a grade 3 o f h s e ,  ir 

found guilty inaximuiri penalty is ten days ofpunitivc segregation.” JIowever, Captain Jcrkins 

f i l ed  to le11 petitiolier lie was charged with sii3iiggling or to assure that petitioner understood the 

charges pcndiiig against him. As this is a violation o f  peti tioner’s regulatory rights, the 

dcteriniiiation of Captain Jenkins is vacated and this case is remilled back to thc City of Ncw 

York Correction Deparlriient for a ncw hearing that provides petitioner ample oppoitunity to 

understand the charge of Sm~iggling Other Contraband and to prepare a dcfense against such 

charge. 

Upon rcniittal for petitioner to respond to the Smuggling charge against him, thc 

Adjudication Captain shall also pcnnit Officcr Jorgellsoll lo testify as to the procedures foi- 

entcring tlie area where pclitioncr was houscd and who has access to his cell. Conlrary to 

Captain Jenkins’s conclusion, it would appear from the rccord bcforc the court that this 

testimony is potentially relevant evcn though Officer Jorgcnson was not present at tlie tinlc 

petitioner’s ccll was searched. Fui-tliei-niorc, while Captain Jcnkins denicd this witness by 

stating that she was aware of thc“ search and contraband procedures,” such awareiiess docs not 

provide a basis lor dcnying petitioner his right to call a relevant wilness. 

Inmates have the right to call witnesses on their behalf “provided that so doing docs 1101 

jeopardize institutional safcty or con-eclional goals.” 7 NYCIIR 253.4 [bJ[l]; % DeMauro v. 

LeFevr-e, 91 A.L>.2d 1 156, 1 157 (3d Dcp’l 1983). While the Adjudication Captain may ckny 

witnesses that would be imrnatcrial or redunclant (Dircction 6500K-I3 (24); Odom v. G o o d  , 246 

A.D.2d 941 (3d Dep’t 19(38)), where no other tcstinloliy has been admitted to a piisoiler’s 
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dcfense, even background infonnation caii be material cvidcnce.’ @ DeMauro, 91 A.D.2d at 

1 IS7 (holding that a coixctioiis hcility should have allowed inmates accused of infractions to 

introduce tlie testimony of a corrections officer who did not witness the incident in question, but 

who witnessed the events leading up lo the incident). As to the relevancy of the nicdical 

dircctoi-’s testimony, as petjtioncr is charged with smuggling, whicli implies bringing contraband 

into tlie facility, ii appears that evidence that butterfly needles and tcst tubes of the lypc h u n d  in 

petitioner’s cell were missing iiri-om the iiicdical center prior their discovery in petitioner’s ccll 

would bc relcvant. Accordingly, petitioner should have access to evidence, including reports and 

the medical pcrsonncl’s testimony, if necessaiy, to ascertain whether any butterfly needles and 

test tubes ofthc type in issue, were missing from the medical dispensary during the three nioiilh 

period prior to their discovery in petitioner’s c,ell. 

With respect to petitioner’s rcyuest for expuiigciiient, tlie court notes that “[c]xpungenient 

is requircd only when (1) the challenScd disciplinary detemiination is not supported by 

substantial evidelicc ...; (2) there has heeii a violation oioiie o l the  inmate’s fundamental due 

process rights ...; 01. (3) other equitable considerations dictate cxpungenient of the rccord rather 

than remittal for a new hearing ....” Hillard v. Coudilin, 187 A.D.2d at 140 (citations omitted) 

HCX, as the circuiiistaiiccs here warrant rcinittal for a new hearing, expungemen1 is not an 

appropriatc rcniedy at this juncture. 

‘Responcletits cite Coleman v. Coonibe, 108 A.D.2d 101s (3d Dep’l 1985) in support of 
their coriteiitioii that petitioner’s lack of knowledge regarding how the iieedle got into his cell 
makes testimony regarding who had access to his cell irrelcvant. However, the Third Department 
decision in Coleman was reversed by the Court of Appeals , 6.5 N.Y.2d 777 (1985)’ which held 
that testiiiioiiy offered in mitigation of a penalty or that raises a possible juslification to the 
charged violation is relevant and inaterial cvidcnce. 
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Petitioner’s other procedural objections are without meiit. Petitioner argues that he was 

improperly denied a hcarhg facilitator. Directive GSOOR-B (IT1)(9)(c)(i) states tliat an intiiatc 

must be afforded a hearing facilitator when he is illiterate, i f  the case is coiiiplicaled, or if there is 

some other reason preventing [lie iiiniatc from obtaining witnesses or inaterial cvidcnce. 

Pctitioner requested a hearing facilitator in or-der to obtain security tapes of who has recently 

eiitcred his housing area. However, fi-oiii the hearing transcript it is apparent that Caplain .Ienkins 

dfered to hciiciliiale oblaining this evidence Iicrself, if sucli evidcnce existed, and pelitioiier 

agreed to this arrangcnient. (Hearing Transcript p. 5) .  Respondents assert. that Captain Jenkins 

attcmptcd lo ohlain the rcquestcd lapcs but confirmed that the requcsted infoimaiion codd not he 

obtained because s~icli areas are viewable by officcrs in the control room, but arc not videotaped 

(Answer at  11 19). Since petitioner rcquestcd a hearing facilitator [or evidence tlial does not exist, 

and since he agrecd to Captain Jenkins acting as a Ficilitator, his due process rights were not 

denied by not being provided a lacilitator. 

Pctitioner also argues that his rights werc violated bccausc he was iiot shown a copy of 

tlic Iiivcstigatioii Captain’s rcport. Petitioner signed a copy or tlie Report and Notice of 

Infraction oirtlining the evidence against him the day after the needle was found in his cell as per 

Directive 6500R-B(IIl)(a)(6). Directive 65OOR-B( III)(a)(3) diclatcs that a supervisor shall 

document their official rcport on an Investigation Kcport and lhat notice of any resulting 

infraction sliall bc served upon tlie inriiale as soon as praclicable. The regulations do not state, 

howcver, that tlic inmate must receive a copy ol’the Iiivestigation Report, aiid thc record indicates 

that pctitioner received the Report aiid Notice of Infraction. In any evcnl, as ihe Investigation 

Itcport is attached to thc Verified Answer served up011 pcti tioncr in coniicction with 1-hk 
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proceeding and this court has dii-ected a new lieai-ing, this objection is moot. 

Pctitioner’s assertion that he was 1101 pcrmittcd to testify that other inmates entcred his 

cell when petitioner was not present is also unavailing, as the hearing transcript contains 

testinioiiy from petitioner that other inniatcs entered his cell and iiidicatcs that Captain Jenkins 

asked petitioner to state specific times other people erltcred his cell, and laler i n  Ihc hearing slic 

clarified with pelitioiier under what circumstances pcople occasionally entered his cell. Further, 

in the Ilearing Report and Notice of Disciplinary Disposition authored by Captain Jcnkiiis, slic 

marks a summary of his testimony, in part, as “[tlhere have been other iiimatcs entering my cell.” 

(Exhibit C to the Verified Answer), 

Finally, in view of this court’s determination remitting this niattcr for a new hearing, the 

court does not reach whether rcspondent’s delcrniinatioil was supported by substantial evidence.’ 

In view oftlie above, it is 

ORDERED and AD.IUDGED that the petition is granled only to thc extcnt that lhis 

matter is remitted to the Ileparlmcnl of Corxxtions for a new hearing consistent with this 

decision, ordcr and judgment on the charge of 123.1 1, Smuggling of Other Contraband, and it is 

further 

ORDERED that Ihc motion expunge pctitioncr’s rccord is clcnied. 1 

2 ‘ l h  issue of whether respondent’s dctenninaliori is supported by substantial evidcnce is 
an issue for the Appellate Division, First Department. 
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