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SUPREME COURT OF THE STATE OF NEM YORK 
COUNTY OF NEW YORK: PART 4 
- -__ -______-______-_ f__________ l__________  -x  
In the Matter of the Application of 

STEPHEN BRATHWAITE, 94A0476, 

Petitioner, 

For a Judgment under Article 78 o 
the Civil Practice Law and Rules, 

"againet- 

Index No. 400054/08 

Judgment/Decioion 

KIBBIE F. P A W ,  J.: 

In this Article 78 proceeding, petitioner Stephen Brathwaite 

seeks a review of a determination by respondent New York C i t y  

Police Department ("NYPD") , which denied his Freedom of 

Information Law ("FOIL") request. Reapondent6 CrosB-move f o r  an 

order, pursuant to CPLR 7804 (f), denying the petition and 

dismissing the proceeding on t h e  grounds that, among other 

things, the relief sought is time-barred pursuant to CPLR 217 

(1). 

Petitioner is an inmate at Shawangunk Correctional Facility 

of the New York Sta te  Department of Correctional Services. By 

letter dated July 17, 2006, he submitted a FOIL request: to the 

NYPD, for recorda pertaining to indictment numbers 5068/91 and 
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2741/92 (the 'July 17, 2006 request"). Petitioner sought (i) 

atatements made by William B i l l y  Banks; (ii) any agreements made 

between Mr. Banks and the Queens District Attorney's Office 

('\Queens DAff )  in exchange f o r  Mr. Banks's testimony against 

petitioner; (iii) any 'contracts" or recommendations of the 

Queens DA with respect to Mr. Banke as a result of h i s  testimony 

against petitioner; (iv) any information pertaining to Mr. Banks 

BB a Queens DA confidential informant; and (v) a copy of Mr. 

Banks's \\rap sheet". By a second letter, on August 15, 2006, 

petitioner amended his July 17, 2006 request and sought records 

of Mr. Banks's criminal conviction and "pending criminal actionsN 

against Mr. Banks, before and after Mr. Banks's alleged testimony 

in 1992 and 1993 (the 'August 15, 2006 request") - 
On August 14, 2006, the NYPD responded to petitioner's July 

17, 2006 request, adviaing h i m  that it would conduct a search f o r  

the records requested and inform him separately about its 

decision. In a determination dated February 14, 2007, sergeant 

James Russo, the NYPD' a records acceaB off Icer ( \ \RAOff) , responded 

to the July 17, 2006 request, informing petitioner that the NYPD 

d i d  not locate any statements made by Mr. Banks. The RAO 

explained that petitioner's request was too broad and requested 

the name of the  detective who \\receivedff Mr. Banks's statements. 

The RAO a l so  suggested that petitioner contact the District 

Attorney's Office or a criminal court to obtain Mr. Banks's 
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statements and the New York Sta te  Division of Criminal Justice to 

obtain Mr. Banks's "rap sheet." (Gluck Aff., Exhibit 3 ) .  

Petitioner administratively appealed the RAO's February 2007 

determination in a March 4 ,  2007 letter to the NYPD's records 

acceQB appeals officer, Jonathan David. By letter dated March 

20, 2007, Mr. David granted Mr. Brathwaite's appeal to the extent 

that he directed the RAO to conduct a further search f o r  Mr. 

Banks'a statements, denied the remainder of the appeal, and 

suggested that petitioner contact the DA's office to obtain the 

documents pertaining to that office. In the Bame letter, Mr. 

I David advised petitioner that he "may seek judicial review of 

this determination by commencing an Article 78  proceeding within 

four months of the date of this decision" (Brathwaite Aff., Ex. 

C) . 
Upon remand, by letter dated April 2, 2007, the RAO informed 

petitioner that a copy of an arrest report  and complaint report  

was located and photocopied. The RAO was not able to locate the  

statements made by Mr. Banks and directed petitioner to contact 

the DA'B Office and "the Court" to obtain thoBe. 

not administratively appeal the RAO's April 2 ,  

Petitioner did 

2007  

determination. 

In this proceeding, petitioner seeks a review of the March 

20, 2007 administrative determination. 

was commenced on January 8 ,  2008, when it was filed with t h e  

The inatant proceeding 
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court and an index number was assigned. A Request for Judicial 

Intervention was filed and an order to show cause was signed by 

Justice Martin schoenfeld on that date as wel1.l 

CPLR 217 provides that Article 78 special proceedings must 

be commenced within four months "after the administrative 

determination to be reviewed becomes final and binding on the 

aggrieved party." In this case, as respondents argue, the March 

20, 2007 administrative determination was final and binding with 

respect to all items in petitioner's July 17, 2006 request, 

except as to the statements made by Mr. Banks. Accordingly, 

pursuant to CPLR 217 (l), petitioner had until July 20, 2007 to 

commence this proceeding (see e . g .  Sanders  v. Coddington, 262 

AD2d 104 [lst Dept 19991). 

Pursuant to CPLR 304 (a), commencement of an Article 78 

proceeding occurs when a petition is filed with a county clerk 

(see Matter of Grant  v Senkowski, 95 NY2d 605, 608 [20011). Such 

filing interposes a petitioner's claims against the  respondents 

for the purposes of the statute of limitations (see CPLR 203 [cl; 

see also  Matter of G r a n t ,  95 NY2d at 608). Additionally, 

pursuant to CPLR 304 (c )  and 306-a ( a ) ,  an index number is 

assigned contemporaneously with filing of a petition (Bee Matter 

of G r a n t ,  95 NY2d at 608-609). 

' While petitioner'e affidavit, verified petition and 
affidavit of service are dated July 10, 2007, the action was first  
filed with the court on January 8 ,  2008. 
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Here, the evidence demonstrates that the proceeding was 

filed and an index number was first asaigned on January 8, 2008. 

Thus, petitioner filed the petition and commenced this proceeding 

more than five monthe after the statute of limitations had 

expired (see Matter of Grant, 95 NY2d at 609; cf. Matter of 

Correnti v S u f f o l k  County D i e t .  Attorney's Off., 34 AD3d 578, 

5 7 9 - 5 8 0  [2d Dept ZOOS]). Therefore, the  proceeding muat be 

dismissed as time-barred. 

With respect to the request for statements made by Mr. 

Banks, petitioner failed to exhaust his administrative remedies, 

since he failed to administratively appeal the RAO's April 2, 

2007 determination. Therefore, petitioner has no right to 

judicial review at this time (see e . g .  Matter of Tellier v New 

York C i t y  Police D e p t . ,  267 AD2d 9, 10 [lst Dept 19991 1 .  

As to petitioner's August 15, 2006 request - seeking records 

of Banks's criminal conviction and "pending criminal actions" 

against Banks, before and a f t e r  Banks's alleged testimony in 1992 

and 1993 - it appears t h a t  respondents never responded to such 

request. As no administrative determination was rendered, t h e  

court cannot review petitioner's contentions with respect to the  

August 15, 2006  request (see id). Accordingly, it is hereby 
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ORDERED and ADJUDGED t ha t  t he  petition is denied i n  its 

entirety, respondents' croas-motion i~l granted, and the  apecia1 

proceeding is dismissed. 

The foregoing constitutes t h e  decision and judgment of this 

court. 

Dated: September 10, 2008 
ENTER 

..' 

KIBB 
J.S.C. 
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