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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NHW YORK: COMMERCIAL DIVISiUN 

In the Matter of the Application of the 
Superint-endenL of Hariks of the State of New 
York for court approval pursuan t  to the New 
York Banking L a w  of the settlement of a 
T)i spiute regarding t he  liquidations o Index No. 

600309/08 JUCOBANKA A.D., BEOGF!AD NEW 
YORK AGENCY arid REOGRADSKA 
BANKA A.D., REOGRAD NEW YORK 
AGENCY, New York-licensed foreign 
Banking agencies. 

-X _________________II_____ll_ll_l_________----- 
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Charles Edward Ramos, J . S . C . :  

Thc? S~.iperirit~rit3er-it o€ Banks of %@%-J% thc Q%t. N e w  York 

(Superintenderit) sougkit ttiis Court’s approva’iir tfie settlement 

of a dispute c:onc:ernj.ng competing rights to administer the 

1iqui.dation of t h e  local operations of two defunct Yugoslavian 

b a n k s ,  Jugobanka A.D., Beograd and Beogradska Banka, A . D . ,  

Beoyrad (together, Jugobanka) . The Court denied t h e  relief 

sought by the Superintendent, on April 18, 2008. The 

Superintendent now moves for leave to reargue (CPLR 2 2 2 1  [ a ] ) .  

Background 

In the e a r l y  199Os, Yugoslavia slid into disunity and ethnic 

violencp, and w a r  e v e n t u a l l y  caused t h e  disintegration nf the 

country. In 1992, the United States government imposed economic 

sanctions on the regime of t h e  former Yugoslavia. Consequently, 

in 1993, U.S. Treasury Department closed Jugobanka’s New York- 

licensed agencies (Agencies), and seized their assets and 

records. Nearly a decade later, Jugobanka was declared insolvent. 

by the government of the Republic of Serbia, formerly Yugoslavia. 

In January 2002, pursuant to banking law provisions 
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authorizing the Supcrintcndent to determine t h e  fate of local 

operat ions of insolvent foreign banks, the Superintendent took 

posses s ion  of (;he Agencies in order to liquidate Jugobanka’s 

local.  asset.^, befor-e Lhe remainder was to be remitted to Serbia. 

Thereafter, the Serbian government appointed the Deposit 

Insurance Agency (Din) a3 Jugobanka‘ 3 representative, and sought 

to rhallenge the Superintendent’s authority over the Agencies’ 

assets. ‘l’lie U l A  instituted bankruptcy proceedii-iys in Se.rrLia arid 

in the United States, pursuant to § 304 of the Barikruptcy Code, 

t.hat governs cases filed in U. S. bankruptcy courts t h a t  arc 

ai-icillar-y to a foreign bankruptcy proceeding. ‘l’he DIA sought to 

compel the Superint.endent to turn over the Agencies‘ a s s e t s  for 

administration in Serbia, and obtained a TRO. 

Protracted litigation ensued involving the Superintendent’s 

jurisdiction over the Agencies’ a s s e t s  in light of the New Yor-k 

Banking Law ( N Y B L ) ,  preemption principles, and sovereign 

immunity. While appeals were pending in the Second Circuit, the 

U . S .  Congress repealed 5 304 of the Bankruptcy Code, and enacted 

a new provision governing ancillary relief in cross-border 

bankruptcy cases. The Second Circuit held that the 

Superintendent’s claim of sovereign immunity was d e f e a t e d ,  and 

remanded t h e  petition to Bankruptcy Court: to determine whether 

the DIA was entitled to enjoin litigation against Jugobanka in 

U . S .  courts. 

In 2007, the parties began scttlcment: negotiations, and a 

settlement was proposed that sought to end the dispute between 
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the Superintendent arid DTA over the right to administ.er: 

liquidation of Jugobanka.  

concli.tioned m i  this Court’s approval. 

It was executed by both parties, 

T h c  Set. t-lement provided foi- the Superintendent ‘ s retention 

of sixty percent of the Agencies’ assets for local 

administration, w h i l e  the remaining forty percent would be 

remi t ted  to the DIA for repatriation to Serbia. 

the  Banlcrupt .uy  Court partially lifted t he  TRO i n  or-der to permit 

the  p a l - t i c s  to carry out the tei-rns of the settlement. 

(Sett.l.ement.) . 

In January 2008, 

Thereaf te r ,  the  Superintendent sought this  Court’s approval 

for-  the Settl .ement,  and maintaining that it was within its 

authority to t.ake steps to insure that assets remain to cover a 

portion of the claims of the Agencies’ l o c a l  creditors, while 

1imi.ting the litigation risk of complete repatriation of the 

assets to Serbia f o r  administration there. 

This Court denied the Superintendent’s motion, on the ground 

that NYBL § 618 (1) (a) does not require the Superintendent to 

obtain t h e  court’s approval for a settlement of a dispute over 

cnmpeting rights t n  adminisrer the liquidation of banks ,  

rights of parties under the Bankruptcy Act 

the Declaration of Qian Gao, Esq.). 

or t h e  

(Exhibit 2, annexed to 

Discussion 

A motion to reargue is directed to t h e  sound discretion of 

the c o u r t  ( C P L R  2221 [ a ] ) .  Leave to reargue “shall be based upon 

matters of fact or law allegedly overlooked by t -he  court in 
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d e t e r m i n i n g  t h e  p r i o r  motion, b u t  s h a l l  n o t  i n c l u d e  any m a t t e r s  

of fact riot of fe r - ed  on t h e  p r i o r  motion” (id.) . 

11-1 s u p p o r t  of i t s  motion for leave t o  r e a r g u e ,  t h e  

Superir i ter ident  a rgues  t h a t  NYBL § 6 1 8  require: ;  Lhe Court t o  

d e t e r m i  ne whet -he r  t h e  Si.iperi.ntendent v a l i d l y  pxecuted i t s  

authority i n  enyaging i n  the S e t t l e m e n t .  

N Y H L  § 61.8 (1) (a), t h e  r e l e v a n t  p r o v i s i o n  a t  i s s u e ,  s t a t e s ,  

“‘The -_-___I super in tendent .  i s  a u t h o r i z e d ,  upon t -ak iny  possess ion  of 
any  banki-nq oryar~_~-za t . ion ,  t o  1 i qiiidate t h e  a I f a i r v  t h e r e o f  
arid t.0 do a l l  2ct.s arid t o  make such e x p e n d i t u r e s  a s  i n  his 
o r  h e r  -i udqment. a re  necessa ry  to-,.conser-vc i t s  assets and 
h u s i n e s s  . . . T h e  superii-iteriderit may, upon an  o r d e r  of t.he 
supreme c o u r t  ( .  . . )  , ( i . )  s e l l ,  a s s i g n ,  compromise, O F  
o t h e r w i s e  d i spone  of a11 bad o r  d o u b t f u l d e b t s  held by such  
banking  o r g a n i z a t i o n ,  ( i i)  compromise c l a i m s  a q a i n s t  such  
bank,i.nq o r y a n i z a t i o n ,  o t h e r  t han  d e p o s i t  c l . a i m s ,  and ( i i i )  
se l l .  or o t h e r w i s e  d i s p o s e  of a l l  o r  ariy of t h e  r-ea1 and 
personal p r o p e r t y  of such banking o r g a n i z a t i o n  wherever  
s i t u a t e d  (emphasis  added) . 

I n  u n d e r t a k i n g  s t a t u t o r y  i n t e r p r e t a t i o n ,  courts shou ld  

a t t e m p t  t o  e f f e c t u a t e  t h e  i n t e n t  of t h e  L e g i s l a t u r e  by g i v i n g  

e f f e c t  Eo t h e  p l a i n  meaning of the s t a t u t e  ( M a j e w s k i  v 

Broadalbin-Perth C e n t ,  School D i s t . ,  9 1  NY2d 5 7 7 ,  583 [1998] 1 .  

F u r t h e r ,  a c o u r t  cannot by i m p l i c a t i o n  supply into a s t a t u t e  a 

p r o v i s i o n  o r  phrase f o r  which i t  i s  r e a s o n a b l e  t o  suppose that 

t h e  L e g i s l a t u r e  i n t e n d e d  t o  o m i t  (McKinney‘s Cons. Laws of N Y ,  

Book 1, S t a t u t e s  § 2 4 0  a t  411) 

The p l a i n  r e a d i n g  of NYRL 5 618 (1) (a) makes e v i d e n t  t h a t  

upon t a k i n g  p o s s e s s i o n  of a banking o r g a n i z a t i o n ,  t h e  

S u p e r i n t e n d e n t  i s  r e q u i r e d  t o  o b t a i n  c o u r t  approval for t h e  

compromise of “bad or doubtful debts”  he ld  by bank,  f o r  t h e  

cornpromise of c l a i m s  a g a i n s t  t h e  bank,  and t o  s e l l  o r  d i s p o s e  of 
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property of t hc  b a n k ,  

T h e  sLatu te  does riot make any merition of the need for court 

approval f o r  t.he compromise of a dispute of the naturc at issue 

liere, involving challenges to the Superiritendent ’ s authority to 

adrniriister tlie liquidation of a failed bank’s a s s e t s  vi s -+vis  a 

representative of a foreign bankruptcy estate. 

T h e r e f o r - e ,  the Leyi.alature’s failure to include in the 

statutc xiy 1,ariguage r e q u i r i n g  the Superintendent t.o obtain court. 

approval f o r -  the corripromise at issue here , while expressly 

r-equi,r:irly s u c h  approval for conipromises irivcllving othcr issuca, 

is riccessari ly intentional and not inadvertent (In I C  Turner, 3 0 7  

AD2d 828, 8 3 0  [la‘. Dept 20031). Consequently, this Court is not 

at. liberty to irnply the requirement that the Superintendent 

obtain the  c o u r t ’ s  approval into NYBL § 618. “Legislative 

s i l e n c e  . . .  does not c r e a t e  a vacuum inviking judicial 

creativity” ( i d . ) .  

Moreover, the NYBL, that governs the Superintendent s 

authority to seize assets of a failed foreign bank licensed in 

New York, grants the Superintendent considerable discretion with 

respect to liquidation and o t h e r  m a t - t c r a  involving their business 

arid property (NYBL 5 606; matter of L i q u i d a t i o n  of new York 

Agency and O t h e r  As se t s  of Bank C r e d i t  and  Commerce 

I n t e r n a t i o n a l ,  S.A., 90 NY2d 410, 420 C19971). Subject to a 

f o r e i g n  bankruptcy estate’s rights under the Bankruptcy Code, the 

superintendent’s broad authority presumably i n c l u d e s  compromises 

to challenges to its authority to administer liquidation in the 
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f i r s t  instance. 

Theretore, this  Court's O r d e r  denying t h e  S u p e r i n t e n d e n t ' s  

motion for- court:  approval of the S e t t l e m e n t  need not  be 

d i - s t u r b c d .  

Accord ingly ,  i t  is 

OHLIUHED t h a t  the motion f o r  leave t o  reargue i s  d e n i e d .  

Dat-ed: September 9 ,  2008 

ENTER : 
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