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I 

Rated: , ,  +$vt 

PRESENT: BAR~ARA &NICK PART /,%, ! Index Number : 103757/2006 
1 A.I. CREDIT 
' vs ' GEORGE G. SHARP, INC. 
' Sequence Number : 001 ' SUMMARY JUDGMENT 

MOTION DATE 

MOTION SEQ. NO. 

MOTION CAL. NO. 

I The following papers, numbered 1 to were read on this rnotlon to/for 
I 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 
Answering Affidavits - Exhibits 

Replying Affidavits 

PAPERS NUMBERED 

Cross-Motion : S e s  NO 

Upon the foregoipg papers, it is ordered That this motion 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK : IA PART 12 

A.I. CREDIT CORP., 
-X _-- - - -____-- - - - - - - -___l______l________ 

Plaintiff, 

- against - 

GEORGE G. SHARP, INC. , 

Third-party Plainti ff I 

- against - 

EDWARD E .  HALL & CO. ,  

Third-party Defendant. 

DECISION/ORDER 
Index No. 103757/06 
Motion Seq. No. 001 

-X _ _ _ _ _ _ - _ _ - _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ I _ _ _ _ _ _ _ _ _ _ _ _  

BARBARA R . KAPNICK, J . : 

This action arises out of the failure of defendant/third-party 

plaintiff George G. Sharp, Inc. ("Sharp") to pay late charges as 

allegedly required under two insurance premium finance agreements 

entered into between plaintiff A.I. Credit Corp. (''A. I. Credit")' 

and defendant/third-party plaintiff in January 2004. 

In Premium Finance Agreement No. 1, defendant agreed to make 

nine monthly installment payments starting on February 29, 2004, 

and thereafter on the first day of each month from April 1, 2004 

through November 1, 2004. The copy of the agreement annexed to the 

moving papers provides, in relevant part, as follows: 

I A . I .  Credit is a corporation in the business of 
financing insurance premium payments owed by insureds to the 
insurance companies from which they are procuring insurance. 
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14. Late Charges. Upon default in payment of any 
installments for not less than five days (or such greater 
number of days required by applicable law) , Insured 
agrees to pay a late charge in accordance with applicable 
law. In no event shall such late charge exceed a maximum 
of 5% of such installment...2 

Plaintiff claims that defendant failed to timely forward the 

March, April , May, July, August , September, October and November 

2004 installment payments due under Premium Finance Agreement No. 

1. Plaintiff contends that it properly charged defendant the 

applicable 5% late charge fee of $5,097.89 on March 8, April 7, May 

7, July 7, August 9, September 8, October 7 and November 9, 2004, 

leaving a late charge balance due of $40,783.12 on Premium Finance 

Agreement No. 1. 

Plaintiff has demanded payment from defendant for the 

outstanding late charges allegedly due under Premium Finance 

Agreement No. 1, but no payments have been made. 

New York Banking Law § 5 6 9  (“Delinquency, collection 2 

and cancellation charges; attorney’s fees”) provides, in relevant 
p a r t ,  as follows: 

1. A premium finance agreement may provide for the 
payment by the insured of a delinquency and collection 
charge on each instalment in default f o r  a period of not 
less than five days in an amount of one dollar to a 
maximum not in excess of five per centum of such 
instalment, . . .  

2 
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In Premium Finance Agreement No. 2 ,  defendant agreed to make 

nine monthly installment payments starting on January 30, 2004, and 

thereafter on the first day of each month from March 1, 2004 

through October 1, 2004. The copy of t h e  agreement annexed to the 

moving papers contains the same "Late Charges" provision allegedly 

contained in Premium Finance Agreement No. 1. 

Plaintiff claims that defendant failed to timely forward the 

February, March, May, July, August, September and October 2004 

installment payments due under Premium Finance Agreement No. 2. 

Plaintiff contends that it properly charged defendant the 

applicable 5% late charge fee of $1,086.78 on February 5 ,  March 9, 

May 7, July 7, August 9, September 8 ,  and October 7 ,  2004, leaving 

a late charge balance due of $7,607.46 on Premium Finance Agreement 

No. 2. 

Plaintiff has demanded payment from defendant for t h e  

outstanding late charges allegedly due under Premium Finance 

Agreement No. 2 ,  but no payments have been made. 

Plaintiff's Complaint seeks to recover damages in the amount 

of $40,783.12 on Premium Finance Agreement No. L and in the amount 

of $7,607.46 on Premium Finance Agreement No. 2 ,  for a total of 

$48,390.58 (first cause of action), and attorneys' fees and costs 
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incurred by plaintiff in connection with the collection of t hose  

monies (second cause of action) 

Sharp's Treasurer and Chief Financial Officer, A1 Seneca, 

claims that he deleted the "Late Charges" provisions prior to 

signing the agreements and returning them to the insurance broker, 

third-party defendant Edward E. Hall & Co. ('\Hall") . Seneca 

contends that 

12. In spite of receiving Premium Financing 
Agreements 1 and 2 from me with the "Late Charges" 
provision deleted, Hall may have submitted just the front 
page of the Agreements (containing my signature), with a 
standard second (and third) page attached thereto that 
did not reflect the deletion of the \\Late Charges" 
provisions. Alternatively, Hall may have submitted j u s t  
the  front page of the Agreements to AI Credit, and AI 
Credit may have attached a standard second (and third) 
page that did not reflect the deletion of the "Late 
Charges', provision. 

13. In any event, by sending t he  Agreements with my 
signature to Hall with the "Late Charges" provision 
deleted, Sharp has no responsibility for the late charges 
in question. The responsibility must lie with either AI 
Credit (if AI Credit added page two without the \\Late 
Charges" provision deleted, or if Hall acted as A I  
Credit's agent) I or Hall (if Hall added page two without 
the "Late Charges" provision deleted and was not acting 
as AI Credit's agent) . . . 

Sharp has asserted third-party claims against Hall for breach 

of contract (first cause of action), negligence (second cause of 

action), indemnification (third cause of action) and contribution 

(fourth cause of action). 
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Plaintiff now moves for summary judgment against the 

defendant/third-party plaintiff for the relief demanded in the 

first and second causes of action of the Complaint upon t h e  ground 

that there are no defenses to those causes of action. 

Defendant/third-party plaintiff opposes the motion and cross-  

moves for an order: 

(1) granting summary judgment finding that Sharp has no 

liability to A.I. Credit and dismissing plaintiff's Complaint 

against it, or, in the alternative, 

( 2 )  granting it summary judgment against the third-party 

defendant on the ground that any liability that Sharp may have to 

A.I. Credit is subject to indemnification or full contribution by 

Hall. 

Counsel f o r  defendant/third-party plaintiff conceded on the 

record on September 5 ,  2007 that summary judgment with respect to 

the third-party action is premature since there is outstanding 

discovery, including depositions. Accordingly, that portion of the 

cross-motion seeking summary judgment on the third-party action is 

denied. 

Plaintiff argues that any dispute that Sharp may have with 

Hall does not affect Sharp's liability to A.I. Credit. 
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Defendant, however, contends that a ‘course of conduct’ was 

established between the parties in connection with past insurance 

premium financing agreements over a ten-year period, whereby A.I. 

Credit acquiesced to Sharp’s non-payment of late charges 

Seneca specifically claims that 

[i] dentical late charges had regularly been reflected on 
invoices and Notices of Intent to Cancel with respect to 
prior premium finance agreements between Sharp and AI 
Credit . . . ,  and Sharp did not pay the late charges under 
those agreements. Indeed, Sharp sent its installment 
payments to A I  Credit via regular mail because, without 
late charges, time was not of the essence. H a d  the late 
charges been charged to Sharp legitimately pursuant to 
the Premium Finance Agreements, I would certainly have 
sent all payments on time, and would have sent them all 
by overnight courier service. 

However, the  parties‘ purported course of conduct with respect 

to prior agreements cannot, as a matter of law, be deemed to have 

modified the clear and unequivocal terms of the subject agreements. 

S e e ,  P e i s i n g e r  C r e a t i v e  B r a n d i n g  Systems v. CBS Cable  Networks, 

Inc. , 2 9 9  AD2d 184 (1st Dep‘t 2002) ; E i s e r t  v E r m c o  Erectors, Inc. , 

60 AD2d 903 (2nd Dep’t 1 9 7 8 ) .  

Defendant alternatively argues that many or most of the 

allegedly late payments were in fact timely made. However, 

defendant has not submitted any proof to refute plaintiff’s claim 
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that all the payments in question were received more than five days 

after the due date. 

Accordingly, plaintiff's motion for summary judgment is 

granted. 

The Clerk may enter judgment in favor of plaintiff A.I. Credit 

Corp. and against defendant George G. Sharp, Inc. in the sum of 

$48,390.58, together with costs and disbursements to be taxed by 

the Clerk upon submission of an appropriate bill of costs. 

Plaintiff's claim for attorney's fees is severed and 

continued, and the issue of the amount of fees is referred to a 

Special Referee to hear and determine. 

Upon service of a copy of this order with notice of entry, t h e  

Special Referee Clerk shall place this matter on the Part 5 0 R  

calendar f o r  reference to a Special Referee. 

The defendant/third-party plaintiff's claims against third- 

party defendant Edward E. Hall & Co. are also severed and 

continued. A status conference shall be held in I A  P a r t  1 2  on 

November 19, 2008 at 9 : 3 0  a.m. 
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This constitutes the decision and order of this C o u r t .  

Dated: September/f, 2 0 0 8  

8 

BARBARK R+ CK 
J . S . C .  
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