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SUPREME COURT OF THE STATE OF NE17 YORK 
COUNTY OF NEW Y O N :  PART 35 

THE BOARD OF MANAGERS OF THE WATERFORD 
ASSOCIATION, INC. suing on behalf of the Unit owners, 

X __________________--__l_ll____f_________------------------------------- 

Plain tiff, Index No. 1 14054-2004 

-’ 

MEMORANDUM DECISION 

Dcfeiidant Negar Samii (“Negar”) is a co-fiduciary of the estate of her late Iiusband, 

Moliammad Reza Samii (‘Mr. Samii”), which owns the combined apartments 2S,4 and 28F (the 

“Unit”), located in a condomiiiiuin apartment building (“Building”). Plaintiff, thc Board of 

Managers of the Waterford Association, Inc. (“plaintiff’), is the governing body of the 

coiidominiuim building. Defendants’ Unit has many control valves of the Building’s plumbing 

system located within its ceiling. Retui-ti and drain valves for plumbing risers for the High-Zone 

apartments as well as feed risers for tlie Low-Zone apartments are located in tlie ceiling of the 

Unit. 

This action arises out of a dispute between plaintiff and defendant, in which plaintiff 

complains that Negar has failed to peimit plaintiffs staff inmediate entry into the Unit during 

plumbing “emergencies.” Plaintiff commenced this action against Negar in her personal capacity 

and as Executrix of the Estate of Molianiniad Reza Satnii (“defendants”) alleging breach of 

contract, and seeking an injunction ordering defendants to allow plaintiffs staff to enter 
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defendants’ Unit and a declaratoiy judgment as to plaintiffs rights tinder its By-Laws to enter the 

Unit. Plaintiff alleges that there are certain valves within the Unit which the staff can use to shut 

off the flow of water to specific parts of tlie Building during plumbing emergencies, and that 

Negar’s refusal to grant access to the Unit during eiiiergencies has caused damage to the Building 

and injured plaintiff financially. 

In response, Negar alleges that the plaintiff has failed to maintain the common elements 

of the Building. Defects in the Building’s plumbing system have led to a constant demand for 

access to her Unit over the last seven years and a series of devastating water leaks into the Unit 

itself, one or inore of which gave rise to a mold conditioii under the floor and inside tlie wall of 

Negar’s bedroom. The staff has deprived plaintiff and her son of tlie Lise and enjoyment of their 

home, damaged personal property in tlie Unit, damaged structures and fixtures 111 the Unit, and 

created a nuisance that has impaired the value of the Unit. 

Motion 

Defendants now move for an order granting leave to serve an amended counterclaim to 

demand punitive damages against plaintiff, on the basis of facts that have emerged during the 

course of discovery. 

Discovery has revealed that hundreds of water leaks have occurred in the Building over 

the past 10 years. Plaintiffs logbooks indicate that approximately 14 to 61 watei- leaks occurred 

each year from 1998 through 2008, for a total of343 in such 10-year period. Sonie of these leaks 

occurred in two locations in the Building: “dialectic Unions” (the “Unions”) and healing coils in 
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the heating system.’ According to the deposition testimony of James Colon, the Building’s 

manager, the majority of repairs to water leaks in the Building result from leaks at the Union. 

Plaintiffs documents indicate that 17 of the 343 leaks were from Unions. Further, Freddy 

Alvarez, plaintiffs superintendent, testified that based on his conversation with plumbers, the 

gasket dries out and there is no way to prevent the Unions from leaking; their life expectancy 

could be twenty years or a month. Yet, plaintiff never retained any professional to deteniiiiie the 

reason for the leaks from the Unions and has taken no action since 200 1 tu prevent any plumbing 

leaks. Plaintiff also has 110 intent of conducting an analysis of the Building’s plumbing system in 

the future, but intends to access the valves twice a month indefinitely in order to shut the water 

during these emergencies. 

In addition, tlie Building experienced leaks from heating coils on various occasions from 

May of 1998 through November 2007. Water flows though certain lieating coils located inside 

tlie units and provides heat for the units year round. According to the plaintiffs h/Iiiiutes, in  

2001, a plumbing conipaiiy conducted tlie renioval of a valve from each heating unit in the 

Building in an attempt to stop heating coils from bursting. However, leaks from heating coils 

continue. In October 2003, a major water leak occurred from the ceiling of Negai-’s son’s rooiii, 

after Gerard0 Alberto, plaintiffs assistant superintendent, operated the valves there to repair a 

heating coil in another unit. 

In November 2003, after a major water leak in the Unit, plaintiff retained an engineer 

who proposed a iiieans of operating the valves without entering the Unit. According to a letter by 

’ Unions are devices that connect hCatilig system risers with branch lines that bring watei’ fi.oin the risers 
into heating units insidc residential apai-hiicnts in the Building, The Unions have a gasket in the iiiddle to prevent 
corrosio t i .  

3 

[* 4 ]



Frederick Dean, P.E. (“Dean”), dated Noveiuber 31, 2003 (the “Dean Letter”), ;L “remote access 

panel” could be installed i n  the Building whereby plaintiffs staff could operate the valves 

without the need to enter the Unit. However, plaintiff took no action to investigate that option, 

never obtained a second opinion, failed to disclose to Negar the engineer’s report, and instead, 

comnienced this litigation. Defendants point out that plaintiffs Minutes for December 4, 2003 

stated that it “was detenniiied that there is no feasible way to relocate and/or electrify the valves. 

We have consulted our lawyer Joe Colbert to make sure we are able to gain access to the valves 

when necessary.” 

Document production by tlie plaintiff and noiipai-&y witnesses also indicates that plaintiff 

subinitted a false affidavit by Laura Rutkin, plaintiffs fonner President, (the “Rutkiii Affidavit”) 

in its motion to dismiss a New York City Civil Court action filed by Negar for an abaleinent of 

mold in tlie unit. Ms. Rutkin’s affidavit, dated March 4, 2005, cited to a mold report prepared by 

Titanium Laboratories, Inc. dated Januaiy 13, 2005 (the “Final Titaniuni Report”) and stated that 

I 

the mold on the Unit’s floor resulted from Negar’s houseplant. Ms. Rutkin fiirther stated that the 

water damage on the floor resulted from her failure to change the drip pan under. her r a d’ iator 

However, a previous January 20, 2005 iiivoice from Alklein Plumbing, Inc., signed by Ms. 

Rutkin, indicated that the source of the leak in Negar’s bedroom was the dialectic union. And, ;I 

different mold report (the “Initial Titanium Report”) dated the same date as the Final Titanium 

Report indicated that the leaks and mold condition in Negar’s bedroom resulted from an ongoing 

leak in a pipe inside the wall of her bedroom. 

Additional document production in March 2008 also indicates that plaintiff submitted a 

misleading affidavit in J~ i ly  2005 in opposition to Negar’s motion for contempt in the New k’orl; 
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City Civil Court action. At the Civil Court’s direction, plaintiff hired Airtek Enviroriinental 

Corp. (“Airtek”) to conduct a mold test in Negar’s bedroom in order to remediate the mold 

condition. Alter taking a sampling on May 17, 2005, Airtek found various types of mold and 

recommended the removal of mold-stained sheetrock. However, when Negar nioved for 

contempt for plaintiffs failure to properly abate the inold condition, plaintiff submitted an 

affidavit from James Colon, the Building manager, statiiiy that based on a “most recent report” 

from Airtek dated J ~ l y  29, 2005, “the mold has been abated,” and that “no addilional mold 

testing” was necessary. The J ~ l y  29, 2005 report stated that its conclusions wei-e based 011 a 

subsequent “Sampling conducted on June 28“’, 2005 .” However, discovery recently exchanged 

herein reveals that the J d y  29, 2005 report was based on Airtek’s first sanipling conducted 011 

May 17, 2005 and simply revised lo reflect compliance. 

Plaintiff‘s ongoing and willful failure to investigate the cause of the leaks, decision not to 

investigate a proposed alternative to entering the unit, and subniissiori to the New York City 

Civil Court of misleading affidavits sufficiently support a claim for punitive damages against the 

p 1 ain ti €f. 

The proposed claim for punitive damages is based on plaintiffs intentional or reckless 

creation and maintenance of multiple forms of a private nuisance and its severe interference with 

the ability of defendant and her son to use and enjoy their home over the coLirse of approximately 

seven years. A private nuisance may exist solely based on the defendant’s conduct in 

maintaining its property, and depends on the reasoiiableness of the defendant’s conduct. 

Considering the actions that defendant took to avoid interfering with the plaintiffs use of land 

and the reduction of usable value of the property, defendant may claim punitive damages upon a 
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showing that defendant acted in knowing and intentional disregard of plaintifi‘s rights. Thc 

requirenient for an award of punitive damages that a defendant’s conduct be aimed at the public 

generally, does not apply where there is a fiduciary duty. And, it i s  well established that the 

board of managers of a coiidomiiiium association owes a fiduciary duty to a unit owner as a 

matter of law. The discovery in this action clearly suppoi?s a claim for punitive dainages based 

on the egregious conduct of the plaintiff and continuing interference with the use arid enjoyment 

of the unit, when plaintiff owes a fiduciary duty to Negar as a matter of law. Therefore, leave to 

serve the proposed amended answer containing punitive damages should be granted. 

P 1 ai 11 ti ff’ s Or, LI o si t i Q 11 

Sectioii 6.1 7-1 of plaintiffs By-Laws require unit owners to prolkle plaintiff with access 

to their unit so that work on the plumbing systems can be perfomied, and Negar is contractually 

bound to abide by the By-Laws. Defendants’ motion is niore than a simple motion to aineiid the 

answer; the proposed answer contains 59 new pages of allegations against tlie plaintiff and are 

made after all discovery i n  this action has been completed. 

Punitive damages in a nuisance action should only be awarded where tlie party is guilty of 

“quasicriminal conduct,” “utterly reckless behavior,” ‘‘ nialicious intent. . .to injure” the other 

party, or “ 3-oss, waiitoii or willful fraud.” There is nothing to indicate that tlie plaintiff here 

acted in bad-fiiith, let alone in a quasicriminal manner, which would permit the imposition of 

punitive damages. 

The plaintiff‘s demand for access to the unit is not a iiuisaiice, as access is a contractual 

riglit of the plaintiff which defendants are obligated to provide pursuant to the By-Laws. 

Although defendants assert that the plaintiff has an obligatioii to maintain and repair the 
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Building’s plumbing system, Negar’s actions actually contribute to the alleged nuisance. Negar’s 

denial of access to the valves actually has the effect of weakening the system, as draining the 

entire system places undue stress on the piping and valves. Defendants cannot have it both ways. 

Negar’s late husband was an architect who personally designed the combination of 

apartments 28 A and F into one apartment prior to moving in. His design included installing 

access panels in the soffit ceiling specifically so that the valves could be accessed. Accordingly, 

Mr. Sainii \vas clearly aware of the significance of the valves at the time that the apartments were 

purchased and combined. 

Further, punitive damages are not appropriate even where a defendant failed to take steps 

to abate a continuing nuisance. The cases on which defendants rely to support their piunitive 

damage claims, or factually dissimilar. 

In 2003, plaintiff had engineers investigate whether there were any alteimative methods 

of operating the water valves located in the unit without actually entering the Unit. These 

initiatives demonstrate that the plaintiff acted in good faith to accommodate defendants. 

However, plaintiff points out, the Board deteimined that the alteniatives suggested by the 

engineer were not viable options. There was a debate among the Board members and tlic Board 

ultimately made a business determination that electrifying the valves was not a viable solution 

because (1) not all of the valves could be electrified and (2) even if electrified, the valves would 

require bi-annual maintenance which would necessitate access to the Unit. This deterniinatioii is 

protected by the business judgment rule and does not support defendant’s allegation that plaintiff 

acted in a quasicriminal maimer or was wantonly reckless. 

With respect to the Rutkin Affidavit, even though the Final Titanium Report contains 
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revisions as to tlie source of tlie mold, Ruikin’s affidavit was based on the niolrl inspcction 

conclusions reached in the Final Titanium Report, which were the same as those reached in the 

Initial Titanium Report. Ms. Rutkin had no personal knowledge of the source of the mold and 

was entitled to rely on the conclusions in Titanium’s Final Report. Titanium’s Final Report 

extrapolated as to the likely source of the mold on the bedroom floor, based on the shape of the 

discoloratioii and species of fungi detected. The clarification in the Final Titanium report did 

not, in any way, alter or manipulate the conclusion of Titanium’s analysis. Rutkin’s Affidavit 

also acknowledged that there was water damage to Negar’s bedroom, that there was a water leak 

from a pipe in the ceiling of the Unit, and that the plaintiffs attempts lo repair the damage were 

rebuffed by Negar’s denial of access. There is nothing in Ms. Rutkin’s Affidavit to suggest that 

plaintiff attempted to conceal tlie fact that a leak in the pipes caused water damage to Negar’s 

bedroom and plaintiff acted with such a high degree of moral culpability as to Lvairant punitive 

dam ages. 

And, although the May 17, 2005 sampling test was attached to Airtek’s July 29, 2005 

report, the JUIY 29, 2005 report was not based on this earlier testing, but on testing performed on 

June 28, 2008. According to Clifford A. Cooper, the AirTech industrial hygienist who prepared 

the June 28, 2008 report, inspection and testing were performed in the Unit on Julie 28, 2005, 

and laboratory analysis was done on the saniples taken thereat. Mi+. Cooper detemiined that 

overall fungal levels were lower than outdoor levels and within the normal range for indoor 

environments. When the report was finalized on Julie 29, 2005,the May 17, 2005 results were 

mistakenly attached instead of the June 28 sample analysis. According to Mr. Cooper, this was I? 

simple clerical error, and the results from the June 28“’ laboratory analysis fully siipport and 
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peniiit the conclusion that the iiiold levels in tlie Unit were unremarkable. Thus, this clerical 

error in attachiiig the wrong laboratory san-rples was inconsequential, and not an effort to 

fraudulently misrepresent Airtek’s findings to the Civil Coui-t in order to dismiss the violations. 

Finally, tlie histoiy of leaks in the Building does not warrant punitive damages. Courts 

have held that the board’s failure to prevent or remedy plumbing conditions is not a bases for tlie 

imposition of punitive damages. There is no presumption here that the plaintiff acted with such 

“wonton dishonesty as to imply a criminal indifference” as would justify the assessment of 

punitive damages. 111 fact, the very nature of this action is to secure access to the Unit to enable 

plaintiff to perfonii occasional repairs to the plumbing system without having to drain the entire 

high or low zones of the system; every time defendant denies access and an entire zone is 

drained, tlie entire system is comproinised and weakened, thereby creating iiiorc plumbing issues. 

Althougli Negar alleges that over 300 leaks have occurred in the Building ia the past 10 

years, it should be noted that the Building is 48 stories and contains over 200 residential units. 

Even accepting the claims as to the number of leaks, that works out to be only one week per 

rnontli for every 80 units, whicli can hardly be considered unusual for a building of this size. In 

addition, Negar fails to identify the cause of such leaks or whether they were the fault of tlie 

individual unit owners. At her deposition, Negar admitted that her son had clogged a toilet 

causing it to overflow, and offered to compensate the owner below her for any damages. Fui-ther, 

Negar fails to state the frequency of the access demanded by tlie plaintiff. Plaintiff oiily requires 

occasional access to the unit in respoiise to plumbing emergencies. hi fact, Negar admitted that 

the last time plaintiff required access to the Unit in respoiise to a plumbing emergency was i i i  

September of 2007. Even assuming that the problems affecting the plumbing sysleni are 
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systemic, the alleged failure to hire an expeit to investigate the cause of the leaks does not rise to 

the level of moral culpability as would wawant the assessment of punitive damages. 

Defendants’ Reply 

Plaintiff has not argued that allowiiig Negar to serve the proposed pleading with prejudice 

in any way. 

Courts have found punitive damages appropriate with fiduciaries squandered assets and 

breached various agreements with those to whom fiduciary duties were owed. T ~ u ,  defendants 

are likewise entitled to punitive damages against plaintiff, which was on notice that water from a 

pipe that had burst in Negar’s bedroom caused mold, but stated that the mold resulted from a 

plant, and failed to investigate the cause of hundreds of leaks in the Building and instead 

deiiianded the right to enter the Unit without end. As an example of the abuse which Negar has 

experienced, in 2000 when Alvarez became superiiitendent of the Building, lie began demanding 

access to the Unit after midnight and continued to do so iipwards of 15 to 20 times through 

October of 2003. hi October of 2003, Alvarez came to the Unit and cursed her deceased husband 

in front of her soil. 

With respect to the By-Laws, section 6.17-1 liiiiits the occasions on which plaintiff may 

enter the Unit. The evideiice adduced in this case leads to cl conclusion that plaintiff has 

demanded entry to the Unit far in excess of any right which the By-Laws provide to it. Plaintiff‘s 

long-standing awareness of at least two major types of leaks in the plumbing system and its 

admitted failure to take any steps to diagnose the coiidition of the plumbing system raise serious 

questions as to which, if any, of the various occasions on which plaintiff alleges that the staff 

sought access to the valves qualify as “emergencies” under section 6.17- 1 of the By-Laws. The 
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plaintiff has 110 “absolute” right to enter tlie Unit. 

There are no valid bases in the absence of a qiialified expert opinion [or concluding that 

Negar’s denial of access to the valves actually has the effect of weakening the plumbing system. 

Any claim that Negar’s conduct clauses leaks is pure speculation. Further, although there has 

been 38 leaks in 2007, which is roughly comparable to the number of leaks record ii-r earlier 

years, there has been a drop in the niunber of demands for access to the Unit since 2006. This 

raises the question as to how plaintiff is addressing leaks without demaiidiiig access to tlic Unit, 

and a question as to plaintiffs good faith. And, although the Dean Letter shows that Dean 

proposed a remote access panel as a nieans of operating the vowels wilhout entering tlie Unit, no 

one from the plaintiff ever contacted Dean to obtain any further infomiation about his proposal. 

Nor does the Rutkin Affidavit acknowledge tlie existencc of any leak in Negar’s wall. 

Instead, Rutkin’s Affidavit refers to painting and plastering of a ceiling in Negar’s son’s 

bedroom. Further, the change in the text of the Initial Titanium Report as well as Ms. Rutkin’s 

submission of a false affidavit, raise issues of credibility to be decided by tlie finder of fact at 

trial. 

Plaintiff offered no excuses for waiting until now to produce Airtek’s June 28Ih sampling 

report, and it has taken years for defendants to extract from plaintiff and nonparty witnesses the 

cause of the various leaks in the Building. Any allegations as to what Negar’s husband knew are 

pure speculation. 

Plaintiffs S\ii*Replv 

After this motion was submitted, plaintiff obtained a purported affidavit dated November 

1, 2004, by Negar filed in connection with another Civil Court action she filed against Major Air 
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Service C o y .  In her affidavit, Negar claims that a certain damage to the floor i n  her bedroom 

and mold coiitaminatioii thereat resulted from a defective air conditioiier installed by Major Air 

Service Coip. Negar stated that “As a direct result of this leakage, going on for such a long 

period of time, niy apartnient was iafested with mold, harniing m y  son and be such that we still 

continue treatment today.” Such affidavits teiid to support Ms. Rutkin’s subsequelit Mardi 4, 

2005 Affidavit, as both affidavits posit that Negar’s bedroom floor was damaged by a leak from 

her air-conditioner, mid that the source of the mold in lier bedroom was something other than the 

December 2004 leak. Since both affidavits are essentially in agreemiit as to the source of the 

floor damage in the mold, it is clear that Negar’s claim that Ms. Rutkin’s Affidavit establishes 

plaintiffs reprehensible motives, is wholly without merit. 

Defendants ’ SurRepl y 

Negar prepared tlie draft affidavit as apro se litigant in sniall claims court against h4aJor 

Air Service C o y *  at the insistence of plaintiff‘s superintendent. She prepared the draA Affidavit 

in support of lier iiiotioii to vacate a default judgment dismissing her case. Negar does iiot recall 

executing tlie affidavit or filing it in Court. 

Further, Negar testified in this action that until the leak of December 20. 2004, she 

believed that lier air-conditioner was the source of water leaks in her bedroom. Based on 

plaintiffs employees’ advice to her in 2003, Negar believed that the cause of the leaks and water 

damage was a defect in her air-conditioner, and this, she replaced her air-conditioner. It was 

only after the leak of December 20, 2004, that the wall of her bedrooin was opened up and that a 

leaky pipc inside the wall causing the leak was discovered. This lecl Negar to coiiclwie that the 

leaky pipe had been the cause of the previous iiistances of leaks and discoloration of the floor. 

12 

[* 13 ]



Negar commenced the Small Claims aclion agaiiist Major Air Service Corp. after plaintiff s 

employees convinced her that the leak subsequent to the air-conditioner installation by Major AII- 

Service Corp. was tlie fault of Major Air Service Corp. Negar's draft affidavit does not prove 

that Ms. Rutkin's Affidavit was not made in bad faith. 

An a1 ys i s 

It is well settled that leave to amend an answer pursuant to CPLR $3025(b) should be 

freely granted provided there is no prejudice to and the nonmoving party (Cvirmtiris Coritv. Co. 1' 

City of New York, 74 NY2d 166 [ 19891; McCnskey, Davies & Assocs. 1) Neiv York City Health 6: 

Hosps. Corp., 59 NY2d 755 [1983];Lniiibert 1' Willinrtis, 218 AD2d 618, 631 KYS2d 31 [ l "  

Dept 19951). Although leave to amend should be freely granted, the movant must make soiiie 

evidentiary showing that tlie proposed amendment has merit, and a proposed pleading that hi Is 

to state a cause of action or is plainly lacking in merit will not be permitted (f..\we.s v Srar-t 

Elevcitou, Itic., 2 AD3d 173, 769 NYS2d 504 [Is' Dept 20031; Tislitmiz Coristr. Cor-p. v C'itj) oJ' 

New York, 280 AD2d 374 [l"Dept 20011; Bencivengu & Con vPl~.vfi, 210 AD2d 22 [l"Dept 

19941; Banker-s Trzist Co. v Czrstiniano, 177 AD2d 450 [ l s t  Dept 19911, 11) disriiisseil 81 NY2d 

1067 [ 19931; Stroock & Stroock & Lavati v Beltraniini, 157 AD2d 590 [ 1'' Dept 19901). 

To recover punitive damages, a party must prove 'b ( l )  intentional or deliberate 

wrongdoing, (2) aggravating or outrageous circmistances, (3) a fraudulent or evil motive, 01' 

(4) a conscious act that willfully and wantonly disregards the rights of aiiofhei"' (Doli Bz~ch \ ~ d c l  

& Assocs., h c .  v Rich, 28 1 AD2d 329, 330, 723 N Y S 2 d  8, 9 [ l  st Dept 2001 ][entphasis added]; 

see crlso Morsette v "The Filial CUI", 309 AD2d 249, 254, 764 NYS2d 416, 420 [ 1 st Dept 20031; 

Stvers&y ~Dreyer .  Le Trtizih, 219 AD2d 321, 328, 643 NYS2d 33, 3s  [ 1st Dept 19963). 
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“Punitive damages are awarded in tort actions ‘[wlhere the defendant’s wrongdoing has 

been intentional and deliberate, and has the character of outrage frequently associated with 

crime” (Prozer.crlik v C’opitul Cifies Coniniirnicatioiis, Itic,, 52 NY2d 466, GO5 YYS2d 21 S, 626 

NE2d 34 [1993], quotitig Prosser and Keeton, Toits $ 2, at 9 [5th ed. 19341). That author also 

teaches that: “Something inore than the inere commission of a tort is always required for punitive 

damages. There mist  be circumstances of aggravation or outrage, such as spite or ‘malice,’ or a 

fraudulent or evil motive on the part of the defendant, or such a conscious and deliberate 

disregard of the interests of others that the conduct niay be called wilful or wanton” (Prosser and 

Keeton, Torts 8 2, at 9-10 [5th ed.19841). 

Thus, the harniful conduct iiiust be “intentional, iiialicious, outrageous, or otherwise 

aggravated beyond mere negligence” (McDougnld 1’ Gnrber, 73 NY2d 246, 538 NYS2d 937 

[ 19891). Furthermore, an award of punitive damages must be supported by “clear, unequivocal 

and convincing evidence” (Mzmoz v Puretz, 301 AD2d 382, 753 NYS2d 463 [ I  st Dept 20031). 

The requirement that the party seeking punitive damages demonstrate that the torlfeasor’s 

conduct was part of a pattern of similar conduct directed at the public generally (New Yoak 

Urizversity 1’ Coritiizeiztnl I m .  Co., 87 NY2d 308, 3 15-3 16 [ 1995 1) is iiot required where a 

corporate officer commits wilfdl, wanton and reckless misconduct and the threshold of moral 

culpability is satisfied (Giblin v Mwpliy, 73 NY2d 769, 536 NYS2d 54 [ 19SS] citing Welch v 

Mr. Clrristmns, 57 NY2d 143, 150; Cleghoni v New York Cent. d Hzrdslsnii Riv. R. R. Co., 56 NY 

44, 48; see olso, JVhifiiel~ v Citibnrrk, 782 F2d 11 06) [where jury found that defendants 

wrongfiilly diverted and squandered corporate assets, granted excessive credit, paid salaries to 

themselves]; IDT Corp. v. kforgaii Stanley Dearz Wilier & Co., 45 AD3d 419, 846 NYS2d 116 
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[ l ”  Dept 20071 [the rille tliat an award for punitive damages must be limited to conduct directed 

at the general public applies in breach of contract cases, not tort cases for breach of fiduciary 

duty1 ). 

At the outset, section 6-17 of the By-Laws gives plaintiff the right to “immediate” access 

the Unit in tlie case of an “eniergeiicy” in order to correct “any conditioiis origiiiatiiig in a Unit 

and threatening another Unit or all or any part of the Coilinion Elements , . . or for the purpose of 

perforniing . . . repairs to the mechanical or electrical service or other portions of the Co i~~mons  

Elements within a Unit.” Therefore, defendants were on notice that entry into Negar’s Unit 

would be necessary in order to make repairs to Building or other Units. 

Next, while the business related decisions of a corporate officer or director arc protected 

by the business judgment iiile, the rule was not intended to insulate an officer or director from 

his/her fraud, self-dealing, breach of fiduciary duty or decisions affected by an inherent conflict 

of interest (Wol f i~  RLrird, 258 AD2d 401 [ l  st 19991; Sinipoii 17 Be7-kIey 01~iier’s  Coip., 213 AD2d 

[ l s t  Dept 19951; see cilso, Slmpiro v RochJille Couiztiy Clzrh, I m . ,  22 AD3d 657 [3d Dept 20051). 

The failure to completely abate the water leak condition does not fall within any of the categories 

of fraud, self-dealing, breach of fiduciary duty, or represent a conflict of interest. 

Further, the award of punitive damages is unwarranted under the circumstances herein. 

Although punitive daiiiages have been awarded where a party’s actions deiiioiistrLited an 

indifference toward its obligation to address water leaks in a residential unit, the facts herein fail 

to indicate tliat plaintiff‘s alleged failure to abate tlie continuing nuisance was malicious or 

quasicriminal. 

In TYdkei. v Slreldon (10 NY2d , 405, 223 NYS2d 488), during the coiirse of stair 
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demolitioii. the landlord caused the steps to be removed and failed to post any warning signs. 

Also, the tenants repeatedly complained of dust, sand and water leak problems. The Court found 

that sucli “wanton disregard for the safely of others” and tlie landlord’s “iiidirference and lack of 

response” to tlie tenants’ complaints “demonstrated a complete indifference to their health and 

safety and a lack of concern for the damage these conditions could cause to the tenants’ valuablc 

personal property.” In holding that the landlord’s indifference “must be viewed as rising to the 

level of high moral culpability,” the punitive damages was sustained. 

Similarly, in Ceittiiry Apnrtinents, Iric. v Ydkowsh?, (106 Misc 2d 762, 435 NYS2d 627 

[N.Y.City Civ.Ct. 1980]), punitive damages in the aiiiouiit of $1000 “for each apartment 

involved” was granted where the landlord’s “delayed correction of the IeakiiiS terrace was a 

deliberate decision of the petitioner which was, in the words of the extremely qualified resident 

superintendent of the building, a ‘management decision.”’ 

Defendants do not claim, and the record does not indicate that plaintiff ever delayed i n  

correcting any of the water leaks in  the Building or in Negar’s Unit. Nor is there is any allegation 

that plaintiff engaged in any action, Le., construction, that resulted in exposiiiy Negar to 

Iiazardous condition without warning. Further, i t  cannot be said that plaintiff never responded to 

the water leaks or attempted to reduce its need to access Negar’s Unit. 

Here, the record indicates that although over 300 leaks occurred in the Building froni 

1998 through 2007, only 17 were due to leaks in the Union and approximately six froni heating 

coils. The record also indicates that contrary to defendant’s contention that plaintiff did not 

investigate the reason for the leaks, Alvarez spoke with plumbers regarding the Unions, and 

learned that Unioiis could last either 20 years or one month. Plaintiff also hired engineers to 
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explore iiieans by wliicli its staff could operate the valves without entering into Negar’s Unit. 

The engineer hired by plaintiff explored two alternatives: (1) relocating the valves into the 

liallway outside of Negar’s Unit and (2) electrifying the valves so that they could be operated by 

remote means. The engineers determined that it would be impossible to relocate all of the valves 

outside of Negar’s Unit. Further, the engineers concluded that electrifying the valves was 

possible, but at a considerable expense. According to the engineer’s report, the “only way to 

operate these valves without enteriqg the apartment would be provide new automatic electric 

control valves with a remote control panel located in the corridor.” However, this alternative was 

not “full-proof’ because (1) a “clearance space requirement of 8” - 18“” may not I x  available due 

to, infer nlicr, the raised ceilings in tlie Unit; (2) the work would cause major disniption i n  the 

Unit; (3) there is no guarantee that the valves will shut off completely when needed; (4) the 

valves would need periodic maintenance and access to tlie apartment; and ( 5 )  other apartments 

011 the same floor will want this done for the same reason. 

Due to these factors, the plaintiff decided against electrifying tlie valves, and there is no 

indication that plaintiffs decision was quasicriminal, or made with a malicious intent to injure 

Negar or with reckless disregard to her rights. Notably, electrifying the valves would not 

completely eliminate the need to access Negar’s Unit. 

With respect to the claim that plaintiff submitted false statenients to the Court, it is clear 

that Ms. Rutkin relied on records generated by a third-party. Any discrepancies with the 

underlying documents upon which Ms. Rutkiii relied give rise to issiies of credibility, and do not 

indicate that she made her statements with malicious intent to injure Negar or that her relinncc on 

the underlying documents was quasicriminal. Tlie saiiie holds true with respect to Airtek’s .Iuiic 
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29, 2005 report. Whether the June 29, 2005 report was based on a report of mold saii~ples taken 

on June 28, 2005, or on a report of niold samples previously takeii on May 17, 2005 m d  

eiroiieously attached to the June 29"' report raises an issue of credibility, and does denionstrate 

quasicriminal or ~iialicious intent directed at Negar. 

Based on tlie foregoing, it is hereby 

ORDERED that the motion by defendants for leave to submit the proposed second 

amended verified answer to assert a counterclaim for punitive damages is denied. 

This constitutes the decision and order of the Court. 

Dated: September 15, 2008 
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