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PFIOENIX BUILDERS, INC., INDEX NO. 60 I 692/05 

1’1 ain ti fr, 

Iiic. iiiovcs for an order pursuant lo C‘PLR 3212 granting summary judgriicnt dismissing all 

c l a i m  and all cross-claims asserled against it (Motion Sequence No. 002). Defendant Sirius 

hiiier-ican TiisLiraiicc Company (“Sirius”) is also moving for a11 order pimilant to CPLR 32 12 

granting sumniary jiidgincnt dismissing all clainis and cross-claiins asserted against it (Molion 

Scquence No. 003). Plainliff I’hocnix Builders, Iiic. (“Pliocnix”) opposes both motions, and 

cross-iiioves for an orclcr pursuant to CPT,R 721 2 granting suiiimary j u d ~ i ~ i c n t  i n  its favor as 

against Bolliiigei-. Motion Sequence Nos. 002 and 003 arc consolidated [or disposition. 

I .  BACKGROUND 

Tlic following Fx l s  arc no1 disputed uiilcss otherwise iiotcd. The lawsuit underlying this 

action was broiiglit by J ~ c i i g  Zhao, who was eniployed by Phoenix, a construction company hired 

to work at 734 East 5”’ Strcct in Maiiliattaii (the “prerniscs”). Zhao alleges 11c sustained personal 
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illjuries on July 30, 2004, wheii he was working at the premises and fell froiii a steel beam on 

third 17oor and landed OII tlic sccorid lloor. On March 7, 2005, Zhao cornnicnccd an action (the 

“undcrlyiiig action”) for damages [or personal injuries, asserting claims based on violations of 

Labor Law $ $  200, 240 aiid 241, against the owner of the property (.Iueng Zhao v. Isla Nena 

Hoiisiiiq Dcvelopmeiit Fuiid Company, Inc. and Lower East Side Coalition, Inc., Tiidex No. 

103 I24/05, Supreme C‘our-t, New York C‘ouii1y).] By a decision and ol-dcr datcd September 18, 

2007, this court gantcd Zhao’s motion for partial summary judgment as to liability on his Labor 

Law 9 240(1) claim. 

On May 1 1 ,  2005, l-’lioenix coiiimcnced the instant action seeking a Judgment declaring 

that Sirius American Insurance Company (“Sirius”) is obligated to defend and indciiiiiily 

Phoenix i n  the iiiiderlying action, based 011 a corniiiercial gcncr-a1 liability policy that Sirius 

issued to Pliocnix. Phoenix alleges that on or about March 7, 2005,it received noticc ofthe 

iiiidcrlyiiig action and that on March 14, 2004, it notified Sirius, through its third-party claiiiis 

administrator UTC Risk Management Scrviccs, Inc. (i‘rJTC Risk”), so that Sirius “would provide 

a dcI‘cnse thereto.” It i s  not disputed that by letter dated April 6, 2005, U ‘ K  Risk on hclla1CoI 

Sirius denied covcragc based oil “late notice,” explaining that Phoenix “knew about the iiijiiries 

to tlic plaintiff [Zhao] on the day h a t  the iiicidciit happened” atid that “[ill took ten months to 

report it to this office.”’ 

‘Del-eridants lsla Nena Housing Devclopnicnt Fund Company (“Isla Nena”) and Lower 
East Side Coalition, Inc. (“C“oalition”), liircd Phoenix. Coalition is the owner of the property and 
Isla Ncna is a subsidiary of Coalition. 

2. 1 he letter inaccurately states the pcriod of the delay as “tco months.” Phoenix notified 
Sirius on March 14, 2005, which is approximately 7 ‘A mon~hs  after the J ~ l y  30, 2004 accident 
date. 
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Pliocnix subscqucntly iiiovcd for lcavc to aiiiciid its coinplaiiit to add its insurance broker, 

Bollinger, Inc. (“Bollinger”), as a defendant in the instant action. By order dated January 27, 

2007, the motion to ariiend was granted in the absence of opposilioii. The amciidcd complaint 

adds Second and Third Causes o I  Action agaiiist Bollinger, alleging that in the cvcnt Sirius’ 

dcfciisc of untimely notice succeeds, tlicn “Bollingcr was negligciit in failing lo provide timely 

noticc to Sirius” and “Bollingel- brcaclicd the agrccmcrit with plaintiff by failing to provide 

limely notice to Siriiis.” Both the Second and Third Causes o l  Action scck “damages including 

any inoiicys plaintiffmaybc rcquired to pay in the Zhao action plus attonicys fccs i i i  the Zl~ao  

action and this action.” 

Defendants Sirius and Bollinger arc now cadi inoving for siimniary judgment dismissing 

tlic c l a i m  arid cross-claims agaiiist them, arid plaintifIis cross-iiioviiig for summary judgiiiciit 

against Rol linger, 

11. SIRKJS’ MOTTON FOR SUMMARY .IlIDGMENT 

Sirius contcnds that Phoenix’s notice of the occurrence of Zhao’s accident is uritiiiiely as 

a matter o r  law, since at the tiiiic of tlie accident, Phoenix iiotilied only its insurance broker 

Bollinger and Bollinger did not notify Sirius, and Phoenix did iiot notify Sii-iLis until 7% months 

latcr, when Phociiix received Zhao’s coriiplaint. Sirius also contends that its disclaimer 01- 

covci-ngc sent 23 days after i t  reccivcd noticc of Zhao’s claim, is “reasonablc as a matler of law,” 

In opposing tlie motion, Phoenix argues that issues of fact exist as to: 1 )  whether Sirius 

received actual notice ol- the accident shortly after it occwrcd, from Phoenix’s iiisurance broker 

Bollinger; 2) wlictlicr Phoenix had a good faith belief in nonliablity so as to exciise its 7% month 
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delay in notifying Sirius; and 3) wlieher tlic 23 days that Sirius took to disclaim coverage was 

timely in  light of’its “exlreiiicly brief iiivcstigalion.” 

Generally, where a policy or  liability insurance requires thal the iiisured providc noticc OF 

an occurrcnce “as soon as practicable,” such noticc must be givcii within a reasoiiablc period of 

timc. 

York Speciality Food, Inc. v. Tower Iiisurance Co., 47 AD3cl 589, 590 ( I ”  Dept 2008). 

rcquireineiit is considcrcd a condition prcccdent to tlic insurer’s obligation to defend or 

indemiiily tlic insured, and a hilure lo coiiiply with this reqiiii-ciiiciit vitiatcs the insurance 

contract as a mattcr of law, evcn without a showing of prejudice. SCc Arc0 Cog?. v. Grcater Ncw 

Yor-k Mulual Iiisurance Clo., 4 N Y 3 d  332, 339 (2005); York Speciality Food, Inc, v. Tower 

Tiisurance Co., suDra at 589. Under cei-lain circumstances, a delay in giving timely notice may be 

cxcused, such as wlicre the insured can show that it had a “good f‘iiith belief in nonliability,” 

provided such hcliel‘is rcasonablc. Great Canal Realty Corn v. Senaca Insimncc Co., Inc., supra 

at 743. The Coui-t of Appeals explains that “the insured's belief must bc reasonable iiiidcr all tlic 

circumstanccs, and i t  may be rclevaiit on the issuc or reasonableness, whetller and to what cxtent, 

the insured 113s iiiqiiircd into tlic circiuiistances of the accident or occurreiicc.” Id at 744 (citing 

Security Mul~ial Tiisurance Co. v .  Acker-Fitminions Corp., 31 NY2d 436 [ 19721). 

Grcat Canal Really Cow. v. Sciiaca Tiisiiraiice Co., Iiic,, 5 NY3d 742, 743 (2005); 

This 

In op posin g S i r i us ’ 171 o~ i on 1’0 r su iiiiii aiy j u d gm cn t , 1’11 CI c i i  i x i clcn t i fi es t 111- ce t ri ab 1 c i s s l ies 

fact, but rails to satisfy its burden as to any onc of tliciii’. First, Phoenix argues that a triable 

issue exists as to whether Sirius received actual noticc of Zhao’s accidcnt in August 2004 fi-om 

Phoenix’s iiisurancc broker, Bollingcr. To support its argument, Phoenix relies solely on the 
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deposition testimony of Bollinger’s Manager of Claims, Robert Fog1 io, whcn he was asked about 

Zhao’s claim, and tcstiiied that a Bolliiiger employee, Ellen Reilly, was the “commercial liiics 

claim representative” who first received notice of Zhao’s claim i n  August 2004. Phoenix cites lo 

the iollowing portion of Foglio’s testimony: 

Q. And do you know whether she [Ellcn Rcilly] in fact, foiwardcd the claim on lo 
Sirius‘? 
A. Yes. 
Q. In what ronn was lhc claim hrwarded to Sirius‘! 
MR. WRIGHT: C’an wcjiist - you just need 10 be more specific as lo what claim 
yo Li ’ rc t 31 k i 11 g 317 out , wli a t t i  111 c you ’ re talk i ng a13 o LI t , what 1 he corn m u n 1 c ati on 
was. I think it’s tiiislcading. Not intentionally, bul it’s misleading. 
Q. First, I’ll ask you about lhe general policy, and then we’ll get to the spccilics 
involving MI+. Zhao. As o f  August 2004, Iicr [Ellcii Rcilly] dutics included 
opening u p  a file on the coinpuler and forwarding a chiin to Sirius‘! 
A. Con-cct. 
Q. With respecl lo any claim that came in, how did slic physically forward h e  
claim to Sirius‘! 
A. I hclicvc by fax. 
Q, Have you spokcn to her prior to teslifying here today about this case? 
A. I spokc to licr about this, yes. 
Q. And did you ask herc how slic convcycd notice of the claim lo Siiiiis? 
MR. WRIGHT: Which clair-n are you talking about‘! Ol>.jectioii to the forin. 
Q.  So you believe that llic general policy in August of 2004 was for her to fax 
nolice of [lie claim to Sirius; is that coil-cct? 
A. Corrcct. 
Q. Did aiiyoiie within Bolliiigcr cvcr tcll anyone withiii Phoenix, Xyou get a 
claini, you’rc supposcd lo file i t  not with us, but directly with Sirius? 
A.  Rcpcat tlic qucstioii. 
Q. Did anyone within - 
MR. HERSJTENSON: Strike that. 
Q. 1 believe you teslifieci eai-licr that Rolliiigcr tclls the customer’, iryou 11avc a 
claim, Ict LIS know, give lis notice” 
A. Yes. 

Bascd on the testimony quoted above, Phoenix asserts that “Robert Foglio a claims 

manager at Bollinger, testified at his deposition in this case that notice was given to Sirius in 
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August 2004.” Phoenix also asscrts that “Mr. Foglio tcstiticd when being asked about notice 

being given in August or2004 that it was forwarded by facsimile to Sirius by Ellen Rcilly an 

employee of Bollinger.” A careful reading oPFoglicl’s testimony shows that Phocnix 

niischarncleri~es the contcnt and nicaning of the questions and Faglio’s responses lo those 

questions. Although Foglio answered “yes” wlicii hc was asked i l he  kircw wlictlw Reilly “in 

Ijct” foi-warded the claim to Sirius, lic was siiiiply staling h a t  hc had such knowlcdgc as to 

wlictltw or not shc forwarded tlic claim. Foglio did not answer tlic ncxt question, “111 what fomi 

was the claiiii forward to Sirius?,” becausc of Mr. Wright’s inten-uption to c l a d y  which claim 

they were asking about. Wlicn thc qucstioniiig resumed, the direction of the questions lunied lo 

Bollinger’s “gencral policy” in 2004 for iiotiryiiig Sirius. Foglio was never asked if Reilly 

foiwarded Zhao’s claiiii to Sirius in August 2004, and absent an affimiative answer to that 

question, Foglio’s testimony a s  to “whether he knew” is insufficient to create an issue as to 

whetlier Sirius was notified at thal time. Moreover, since Foglio was only asked about 

Bollinger’s “general policy” i n  August 2004 for forwarding a claim Sirius, he did not testify lhat 

Zhao’s claim in parliciilar, was faxed to Sirius i n  August 2004. 

At anothcr point in thc deposition, Foslio as specifically asked aboul August 2004 am1 he 

admittcd that Bolliiigcr did not notify Sirius at that timc. Foglio was askcd “Why did Bolliiiger 

not rcpoi-t this loss to Sirius‘!,” and lie rcspondcd: “It was rcportcd to LIS as a Workers’ 

Compensation claim.” Thc tcstimony of Phoenix’s General Manager Nancy C h i  is coiisisteiit 

with Foglio’s testimony. Chan lestilied that at the time ol‘the accident, in August 2004, she 

called Bollingel- to say that she needed to lilt: a Worker’s Compensation claim, and thcn in March 

2005, wlicii slic rcccivcd Zliao’s complaiiit and sent i t  to Bollingel-, “Doug [from Rollingcr] 
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called me and said Bollinger did not a1 the time of tlic accident inform Sirius.” Significantly, in 

its motion for suiiimary judgment, Bollinger takes tlic posilioii that i t  did not notify Sirius at tlie 

time of thc accidcnt, and that it had no obligalioii to do so. Thus, the undisputed evidentiary 

proof in tlic record establishes that Bollinger did not notify Sinus in August 2004. 

Phoenix argues that a triahlc issue oIPact also exists as wliethcr it had a good faith h c l i d  

in nonliablity so as to cxciise its 7 %  month delay in notifying Sirius. Phocnix does not submit an 

affidavit, and rclics solely on the deposition testimony of its General Manager Nancy Chan. 

Chan lcstificd that on Friday, JUIY 30, 2004, at 4:00 p.m.,  Mr. Wolig, thc sitc/projcct niaiiagcr, 

callcd her Iioiii the job site and “said that the temporary workcr, MI-. Zhao hurt himselI,” and 

“they callcd tlic ambi1la11ce, and Mr. Zhao said lie was fine, lie didn’t want to go to thc Iiospitd.” 

C h i  also testified that siiicc i t  was Friday a1iciiiooii, thc hollowing Monday, August 2, 2004, she 

telephoned Bollinger, her iiisurance broker for the Statc Insurancc Fund, who is licr Workcrs’ 

Coiiipensation carrier, and told “Sylvia . . . that there was an accident at  the job site and I needed 

to file a Workers’ Compensation claim.” Chan explained that Bollinger sent her the “C-2 forni” 

Ibi- Woi-kei-s’ Compensation, which Phoenix prepared 011 August 4, 2004 arid forwarded to 

Bollinger. When Chan was asked if she contacted “anybody clsc about tlie accident at that time,” 

arid i l she  ever contacted Sirius “directly,” she answered “iio.” She also aiiswcrcd “no,” wlicn 

asked ir“t1iere was anylhing else you did lo investigate the claim after you filed tlic C-2 foi-iii,” 

and testified that slic licai-d nothing fiirthcr about the iiicidcrit involving Zhao until  she received 

the complaint iii Mal-ch 2005. 

Citing Chan’s testimony, Phoenix asserts that an issue oT Ijct cxists as to whether Chan 

had a good faith bclicf in nonliability, siiice she had 1-easoli to believe that Zliao was not injured 
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reasonableness of an insured's belief in  notiliability is ordinarily a matter lot- the fact finder, 

where as licrc the facts arc undisputcd and not subjccl to conflicting infcrcnces, thc issue can be 

dccided as a niattcr of law. & St. lames Mechanical, Inc. v.  Royal & Sunalliance, 44 AD3d 

1030, 103 1 - 1032 (2"" Dcpt 2007); SSBSS Rcalty ('orp. v. Public Scrvice Mutual Insurance Co., 

253 AD2d SS3 ( 1 "  Dept 1998). 

C'han's reliaricc on the fact h a t  Zhao said he was okay and refused to go tlic hospital, is 

I insufficicnt, as she adiiiits that s11c did not inquire fill-thcr into the circumstances and outcome of  

thc accident, or tlic extent of Zhao's injuries. Set Great Caiial Realty Cor[,. v. Scnaca hisurance 

Co., Inc., supra at 744; White by White v. City ofNcw York, 81 NY2d  955, 958 (1993); York 

Speciality Food, IIIC. v. Tower Insurance Co., supra at 590; Sorbara Conslructjon C'orp. v. AIS 

lnsurancc Co., 41 AD3d 245, 246 ( 15' Dept 2007), Iv app granted 10 NY3d 706 (200s). Notably, 

tlic completed C-2 Workcrs' Conipcnsation Tonm that Cliaii faxed to Bollingcr on August 4, 

2004, shows that within days 01 the accident, Chan had actual knowledge that Zhao had injiirics 

to his "back Rr. head," had received iiieclical lrealmcnt at  Luthcran Mcdical Center, and had not 

rcturned to work, ;is that infoiination was specifically included and reported on the C-2 form. 

Chan's reliaiicc or1 workers' compensation is likewisc insiil'licient, as Phoenix knew or 

sliould have known of 3 potential claiiii at the timc of the accident i n  Ju ly  2004, in light of its 

obligations under the construction contract to indemnify the owiicr aiid procure general liability 

insurance. SCc Scor-dio Coiistructiori, Inc. v. Sirius America Insurancc Co., S 1 AD3d 70s (2"" 

Dept 2008); Macro Enleimriscs, Ltd v. OBI2 Insurance C'orp., 43 AD3d 728 (1" Dept 2007). 
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IJiider these circunistances, Phoenix hils to raise a triable issue of fact as to whetlier its 

delay in giving notice was reasonably fouiidcd upon a good faith belief in its noiiliability. & 

Great Canal Rcalty Co~i). v. Senaca Insurance Co., Inc., supra 

Plioenix argues thal additional issuc of fact exists as to whcthcr the 23 days that UTC 

Risk, on hehalf of Sirius, took lo disclaim coverage was rcasonable. An insurer is obligatcd, 

under Insurance Law $3420(d) to disclaim covcrage “as soon as is reasonably possible.” See 

Thosc C‘ertaiii IJndeiwritcl-s at Lloyds, London v. Gray, 40 AD3d 1 ,  4 (1” Dcpt 2007); Ace 

PackjiiK C‘o., Inc. v. C‘ampbcll Solberg Assocs, Iiic., 41 AD3d 12, 14 (1” Dcpt 2007). The 

rcasonablcness ol‘tlic timing of’a disclaiiiicr is iiieasurcd froin the date the insurer kiicw or 

should have known about thc grounds for disclaiming coverage. & Those Ccrtain 

Uiider-wi-itcr-s at Lloyds, London v. Gray, supra. If the groiind for disclaiiiiing coverage is 

“readily apparcnt” to the insured upon first lcarniiig o r  thc claim, “any subsequent delay in 

issuing the disclaimer is unrcasoiiable as a mattcr of law,” but i l  thc ground “is not I-cadily 

apparent, the insurcr had the right, albeit the obligation, to investigatc, but such investigation 

must be pi-oiiiptly and diligently coiidiictcd.” M. 

Here, it is not dispiited that U‘fC Risk issued the disclaimer 23 days after receiving the 

complaint in the Zhao action, aiid that the ground for such disclaimer, i.e. untimely notice, was 

evident li-om the ktcc of the complaint. I n  Public Service Mutual Insurance Co. v. Tlarlen 

Ho~isiiig Assocs, 7 AD3d 421, 423 (1“ Dept 2004), the Appellate Division First Department 

found a disclairmi. timely as a iiiattcr of law, wlicre i t  was issued 27 days alter the insurer Icai-ncd 

of the grounds for disclaiming. Siiicc the instant disclainier was issued 23 days aftcr UTC Risk 

reccivcd tlic complaint and thereby learned 01 the grounds for disclaiming, under tllc First 

. . 
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Dcpartiiient holding in Public Scrvice Mutual Tnsiira~icc Co. v. Harlen Housiii,c Assocs, this court 

imst  concludc as a matter of law that UTC Risk, on bcllallol Sinus, timely disclaimed covcragc. 

rd. 

Bascd on the loregoing, Phoenix fails to make a surficient showing as to a triablc issuc of 

f x t  to dcfcat Sirius’ motion for summary judgiiiciit, arid as such, Sirius is entitlcd to sunimaiy 

judgment . 

111. B01~1,INGER’S MOTION AND PHOENIX’S CROSS-MOTION FOR SUMMARY 
J I J D G M E N T  

11 is wcll scttlcd that an insurance broker is an agent of its insurcd. SCc Roliliiiqer v. 

ZanKer, 306 N Y  228, 23 1 (1954); Ribacoff v. Chiibb Group of Insul-ancc Cos, 2 AD3d 153, 154 

( I s t  Ikp t  2003). As a general matter, insurance brokers and agcnts havc ‘‘a coiiimon law duty to 

obtain requested coveragc for tlicir clicnts within a rcasonable tiiiie or infoim the client of the 

iiiabilily to do so; however, thcy have no continuing duty to advisc, guidc or dircct a client to 

obtain additional covcrage.” Murphy v. Kulin, 90 NY2d 260, 270 (1 997). Neverllieless, 

“[e]xceptional and parlicularized situations may arisc in which insurancc agcnts [and brokcrs], 

through tlicir coiiduct 01. by express 01- implied contract with customers and clients, may assmile 

or acquirc duties in addition to those fixed as coiiimoii law.” M a1 272. For instance, as relevalit 

to the casc a1 bar, 2s tlic insured’s agcnt, an iiisurmcc brokcr, such as Rollingcr, is chargcd with 

notifying thc propcr irisuraiice company aftcr it is put 011 notice ol’a claim by its insurcd. SCc 

M, ~r l in i  - .  ’ v. Lafavelle Studios Corp., 273 AD2d 112 (1”  Dept 2000); Commissioners of the Statc 

Iiisut-ancc Fund v. Slici-ry 611 Sons, Inc., 2002 WL 31 107888 (Sup Ct, N.Y.  Co. 2002), app 

withdrawn 303 AD2d 1057 (1” Dcpt 2003). 
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Citing to the deposilion testimony ofBollingcr’s Manager of Claims, Robert Foglio, 

Phocnix asserts that Bolliiigcr, as its insurance broker, had a duty to be raiiiiliar with the 

provisions of Phoenix’s policy with Sirius, and to rcport thc Zhao accident to Sirius in August 

2004. Specitically, Foglio tcstificd that Rollingcr was the insurance broker [or Phocnix with 

respccl to both Ihc insuraiicc policy with Sirius and Worker’s Compensation clainis. Foglio also 

testified that Bollinger had a standard company policy to tell its custoiners to report aiiy loss to 

ils agciicy, and that Bollingcr was responsible lor reporting tlic loss or claim to the insurance 

can-icr. Whcn Eoglio was asked if i t  was “part of Bollinger’s rcspoiisibility to know where a 

claim should be filed, with which carrier or canicrs,” hc answcrcd “ycs.” Phoenix also asserts 

that as a expcrieiiccd broker securiiig gcnei-a1 liability insurance for the coiiirncrcial construclion 

industiy in New York, Bollinger should be aware of thc Labor Law provisions imposing strict 

liability OII propci-ty owiicrs for height-relatcd accidents, aiid the standard provisions in 

con st r uct i on contracts ob li gating c o lis t ~ L I  c ti oil coiiip an i es t o in d em n i fy o w ners, w h i ch ii eces sari 1 y 

in1 p 1 i c at c p o ssi b I e 1 i ab i 1 i 1 y an d co vera gc LI rid er a cons t IIIC t i o II coiii pa t i  y ’ s g en era 1 1 i ab i I i 1 y 

ins Li  raiic c po 1 icy. 

Bollingcr, 011 the otlicr hand, asserls that i t  Iiilfilled its duties as Phoenix’s insurance 

broker, when it notified the Statc Insurance Fund of Zhao’s Workers’ Compcnsation claim as 

requcslerl by Phoenix. Rollinger cj tcs to the deposition leslimony of Pliociiix’s General 

Managcr, Nancy Clian, that on August 4, 2004, she telephoned Bollinger, her “brokers for the 

State 11is~ir;iiice Fund,” her Workers’ Compensation cairicr, and told “Sylvia” that “tlierc was an 

accidenl at the job site and I iieed to file a Workers’ Coinpciisation claim.” Rolliiiger sent Chan a 

C-2 hi-iii for Workcrs’ Compensation, Clian coiiipleted and rctumcd lo tlic foiiii lo Rollinger, 
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and Bollingcr submitted it to the State hisumice Fund. Bollingcr argucs that since C h i  reported 

the claim as a Workcrs’ Compensatioii claim, it was obligated to lmtiry only Phoenix’s Workers’ 

Compensation carricr, iri accordancc with Chaii’s instructions. Bolliiiger also asserts that it had 

no kiiowlcdgc of the coiistructioii contract between Phoenix and the owner of the premises, lsla 

Nena, and Phoenix’s obligations under that contract to iiidcniniIy the owner. 

Under thc circuriistariccs prcscntcd, as to Bolliiigcr’s motion, since Bollinger admits that 

it had a standard coiiipaiiy policy to i n h m  its clients to notify Bollinger of any loss, and admits 

that i t  was responsible for notifying [lie client’s insurance carricr of tlic loss or claim and for 

kiiowirig which insurance call-icr to notify, an issue o r  fact exists as to whether Bollinger was 

under a duty to iiotiry Sirius at tlic tinic ofthc accidcnt in August 2004. As to Phocnix’s motion, 

since Phoenix admits that i t specifically reported the claim to Bollirigcr as a Workcrs’ 

Conipciisatioii claim and had Bollinger file the Workers’ Coi-npensation paperwork, an issue of 

h c t  exists as to whether Bollinger breached its duty to Pliocnix by reporting the claim only to the 

Workcrs’ Compensation cairier-. Tli~is, iicitlicr Bollirigcr nor Phocnix is cntitled to summary 

judgment. 

F~iiid v. Shcrry cG. Sons, Inc., supra. 

Martini v. Lafwette Studios Cory., supra; Coiwiiissioiicl-s of the State Insurance 

Accoi-diiigly, it is licr-cby 

ORDERED that motion by defendant Bollingei- Iiic. loor summary judgniciit (Motion 

Scqucncc No. 002) is denied; and it is hrthcr 

ORnERED that the cross-motion by plainti~TPlioc~iix Builders, Inc. for summary 

judgmciit (Motion Sequence No. 002) is denied; and it is fiii-tlier 
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ORDERED that the i-nolion by defendant Sirius Aiiicrican Iiisurance Company Ibr 

surnn?aryjudgiiicnt (Motion Scquencc No. 003) is granted, and the claims and cross-claims 

against defendant Sirius American Insurance Company are sevcrcd and dismissed, and the Clcrk 

is directed to cnter judgiiicnt accordingly; and it is furthcr 

ADJUDGED AND DECt,AIIED that defendant Sirius Anicricaii Iiisuraiice Company is 

iiot obligated to dcfend or indcmnil? plainti11 Phoenix Buildcrs, liic., in the underlying action; 

and it is further 

ORDEliED that the balance of tlic action shall continue as to tlic remaining partics, 

Phoenix Builders, Inc. atid Bollinger, Inc.. 

DATED : S cp teiiiber , 2008 
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