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In accordance with the accompanying Memorandum Decision, it is hereby 

ORDERED that the order to show cause by plaintiff, Stone Realty LLC, for a preliminary 
injunction ordering the defendants Soho 54 LLC, Kam Cheung Construction, Inc., Service Sign 
Erectors Company, Perdeco Displays, Iiic., and OTR Media Group, Inc. to (1) remove a certain 
sign and its attending scaffolding and platfornis from directly above plaintiffs property, (2) 
obtain adequate insurance in the event the removal causes any damage to persons and property, 
(3) refrain from entering onto plaintiffs property, and (4) refrain froin intentionally diverting 
water runoff from the property adjacent to plaintiffs property is denied. And it is further 

I 
- v -  

MOTION SEQ. NO. (90 

MOTION CAL. NO. bb53 &al. 

The following papers, numbered 1 to were read on this motion to/for 

PAPERS NUMBERED 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits -.. 
Answering Affidavits - Exhlblts 

1 1 Replying Affidavits - 
U 1 Cross-Motion: 0 Yes & F I L E D  3 
W t  

ORDERED that the parties shall appear for a Preliminary Conference on November 12, 
2008, 2: 15 p.m. And it is further 

ORDERED that plaintiff serve a copy of this order with notice of entry upon all parties 

[* 1 ]



P I ai ii ti E 

I diverting water runoff fmi i  tlie property adjacent to plaintiff’s property 

-against- 

~ Order to SllOW Cause 

Iiidex NO. 10471 1-2008 

SOH0 54 LLC, KAM CHEUNG CONSTRUCTION, 
INC., SERVICE SIGN ERECTORS COMPANY, 
PERDECO DISPLAYS, INC. and OTR MEDIA 

MEMORANDUM DECISION 

Plaintiff, Stoiie Realty LLC (“plaintiff’), moves by order to show cause for a preliiniiiary 

iii-juiictioii ordering the clefhidants Soh0 54 LLC (“SOHO”), Kain Cheung Construction, Inc. 

(“Chcung Coiistruction”),’ Service Sign Erectors Coiiipaiiy (“Service Sign”), Perdeco Displays, 

lnc. (“Perdeco”) aiid OTR Media Group, Inc. (WTR’)  (collectively, “defendants”) to (1)  remove 

a certain sign aiid its atteiidiiig scaf‘i‘oldiiig and platfornis from directly above plaintiffs properly, 

(2) oblain adequate insurance in the event the rciiioval causes any damage to persons and 

property, (3) refrain from entering onto plaintiffs property. and (4) refrain froin intentionally 

PlaiiitilTowns thc building located at 50 Watts Strcet, New York, New York (the 

“Properiy”). Ilefcndaiit SOH0 is the owner 01 the adjacent building at 52-54 Watts Street. New 

’ Sol-IO hired Cheung Construction as the general contractor for the renovation project at SOHO’s 
Building. Cheung Cohstruction and plaintiff’reached a srttlement, whereby Cheung Conslruction agreed to, infer 
d i u ,  obtain proper approvals to reinove tlie Street Bridge mid Roof Material, and repair any part of the Slab 
damaged by Clieuiig Coiistrtictioii. 
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York, New York (“SOHO’s Building”). The reiiiaiiiiiig dcfendants are contractors and 

subcontractors of SO1 IO. Specifically, OTR sclls, leascs, markets, manages, and otlicrwise 

providcs space to others on signs situated on buildiiigs within the City ofNew York for 

advertising purposes. O‘I’R entered into a liceiisc with Sol-IO, permitting OTR to placc a vinyl 

sign (thc “Sign”) on the wall of SOHO’s Building. 

Several years ago, Clicuiig Construction began a renovation project at SOHO’s Building. 

It is alleged that during tlic renovation project, defendants trespassed onto plaintiff* s Property, 

causing daiiiage thereto. 

During the course of the renovations, SOHO and its agents erected a sidewalk street 

bridge (“Street Bridge”) and scaffolding (“Scaffolding”) that extended oilto aiid over the 

Property. Plaintiff contends that the Environinental Control Board (“ECB’’) issued violations 

and h i e s  to SOHO related to the Street Bridge and Scaffolding. I n  December 2005, the 

Departriiciit of Buildings (“DOB”) issued a Stop Work Order against plaintiffs Properly, 

allegedly because Sol-10’s renovation intruded so profoundly upon plaintiffs Property that it 

causcd physical damage thereto. 

Plaintiff also alleges that Sol-IO failed to underpin properly, causing tlic entire lloor of 

plaintifi’s Property (the “Slab”) to drop approximately oiic inch, aiid causing ail approsiiiiatcly 

one-inch crack along the enlire Slab. Despite its promises to fix the Slab, SOHO failed to repair 

the Slab. 

Additionally, withiii the last six months, SOHO aiid Cheung Construction added a 

“scuffcr,” or “sopping edge” to SOHO’s Building that diverts all of the rain runoff lrom SOllO’s 

Building onto the Property. 
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On three occasions, plaintiff delilanded that SOHO cease and desist fiom entering onto 

plaintiffs Property and divcrtiiig water onto plaintiff’ L Property, as well as provide copics of any 

certificate of insurance iiaiiiiiig plaintiff as an additional insured. 1 Iowever, SO1 IO ignored 

plaintifi’s dcmands. 

Recently, defendant OTR sought plaintiiTs permission for OTR, Service Sign, and 

Perdeco to enter onto plaintifi’s Property, and install the Sign. Plaintiff declined, claiiiiiiig that 

installation of the Sign would involve extensive entry into the air space above the Property and 

that SOHO failed to obtain adequate insurance. Defendants began constructing the Sign and the 

attcncling scaffoldiiig and platforms (thc “Platform”) on SOHO’s Building. 

On February 9, 2008, defendants entered onto the roof of plaintiff’s Property, deposited 

constructioii illaterial thereon, and began affixing rigging to the fire escape and otlier structures 

located on the Properly’s roof. Plaintiff. then called the police, who escorted defendants off of the 

roof. 13cfcudants have not rciiioved the coiistruction debris aiid rigging from the Property’s roof. 

‘Thcreafter, in  an effort to avoid technically “being ‘on”‘ plaintiff’s Property, defendants 

then constructed the Platform and have suspended that Platforni from SOHO’s Building, into the 

air  space above plaintiff-s Property. Believing that defendants’ construction of the Platform may 

be irnsalk, plaintiff demanded that SOHO and OTR and their agcnts “immediately cease and 

desist lrom ciitcring upon” the Property. Yet, plaintiffs demands went ignored. It is allegcci that 

both the Sign and Platforiii are coiislructed directly above plaintiffs I’ropcrty, and are allegedly 

Luisafe and uiireasonably interfere with plaintiffs enjoyment of the Property. 

The YOl~O’s Building was scrved with a Stop Work Order 011 h4arch 20, 2008, aiid is 

subject to 16 open DOB violations and thrcc open ECB violations. 
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In support of injunctive relief, plaiiitiff argues that defendants’ reiiovatioii created an 

ongoing trespass onto plaiiitiff s Property and the Properly’s air rights i n  that workers, ~uaterials, 

and coiistructioii equipincut are repeatedly placed on or above the Property. Defendanis’ 

repeated entry and daiiiage to tlie Property constitutes trespass and nuisance for which plaintiff is 

entitled to relief. Likewise, dcfcndants’ Street Bridge, Scaffolding, and Platforiii are continuing 

trespasses, which give rise to successive causes 01 actioii that are not extiiiguished unless barred 

by acquisitioii of title or an easemciit by operation of law. In addition, plaintiff is entitled to 

coiiipensatoiy daniages and disgorgeinelit of defendants’ profits attributable to defendants’ 

trespass aud nuisance. 

Plaintiff also argues that it is entitled to the iiijimctive relief sought in the complaint. The 

right of a property owiier to an injunction ordering the rcmoval of encroaching structures, such as 

thc Platl-brm, is codified i n  RPAPL $ 871(a). And, plaintiffs eiititleriieiit to iiijunctive relief 

applies lo tlie structures intruding upon the air space above plaiiitifi7s Property. 

Plaintiff also coiltends that it is likely to suffer irreparable injury in thc absence of 

injunctive rclicf. There is a serious risk of accident causing damage to plaintiff’s Proper~y, and a 

risk to the safcty of the Property’s occupants, guests, and passersby. Delelidants’ refusal to 

obtain adequate insurance protcctiiig plaintiff from the risk ol‘ a collapse, failure to produce any 

valid periiiits for the Platform, arid recent trespass, threaten iiiiiiiediatc and irreparable injury to 

p 1 ai 11 tiff. 

In light of the risk of irreparable injury and the scope of reliel‘ sought, riamely to coiiipel 

the procureiiient of insurqiice and to coiiipel respect of plaintiffs property rights, the balancing uf 

equities tip in favor of the plaintiff, 
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Opposition 

SOH0 argues that injunctive relief cannot be grantcd sitice there are substantial factual 

issues in dispute betwecii the parties. SOHO’s architect, Peter Pooii Architects, desiglled thc 

plans for a hotel 011 SOHO’s Building and construction docuineiits for approval by the DUB. 

‘I’hc DUB approved the plans and issued a building permit to Cheung Construction to construct 

tlie hotel. Moreover, plaintift’s claiiii of continuing trespass is without iiierit, as the Building 

Code iiiaridatcs that SOH0 and its general coiltractor enter onto plaintiff’s Property tu protecl it .  

The Buildiiig Code, iiaiiiely Scctioii 27- 102 1 (b)(7), specifically permits entry onto plaintiff-s 

Property in order io protect it fi.oni construction daiiiage and weatherproof issues relating to 

plaintiff’s adjoining walls and roof. It is also standard construction practice to protect an 

acljoining roof by covcring it with 2-inch wood planks arid 2-inch Styrofoam. Also, Mr. Pooii 

statcs that tlie design of SOHO’s roof incorporates the requireiiieiits of Section 27- 1026(d) of the 

Buildiiig Code with respect to the weatherproor integrity of adjoining buildings. The exteiisioii 

ol‘ the Sidewalk Bridge aiid Scaffolding onto plaintiff’s Property is inandated by Building Code 

Section 27- 102 1 (b)(7), and thus, cannot coiistitute a coiitiiiuiiig trespass. The proposed sopping 

design is a coiiinioii design that Peter Pooii Architects has developed for siiiiilar prqjects. And, 

the DO13 raised nu  objections to the design with respect to aiiy threat of watcr dainage li-oiii 

SOHO’s Building. SOH0 also points out that plaintiff did not include any architectural or 

engineering reports to corroboratc its allegatioiis of threatened water damage. 

Additionally, thc violations issued werc either dismissed or are awaiting dismissal horn 

h e  DOB. 

With rcspect to the Sign, S O I ~ O  states that OTR, Service Sign, and Perdeco have 
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o blaiiied proper permits aiid insuraiice naming plaintiff as additional insured, and coiiipleted the 

installation of the Sign and the tciiiporary scaffolding has been removed. SOH0 colitends that its 

Building is constmcted two inches within SOI-IO'S property lilies and thc placement of the Sign 

on the wall does iiot protrude onto plaintiff Y Property or air space. The claim that the 

scafl'olding may be periiianeiit or enters onto plaintiffs air space is exaggerated. Future 

iiiaintciiaiice, removal, or replacemciit of the Sign will not require contact with plaintiff's 

Property. 

Further, the nllcged irreparable iiijuiy can be coiiipeiisated by moiiey darnages in an 

actioii at law. There has been iio allegation of ouster of tlie plaintiff from its Property. 

SOH0 has, in good faith, coinplied with the iiieasures required to protect the I'roperty. 

Thus, iii light ol'tlie above, tlie balancing of tlie equities favor tlnc defendants. 

OTK, Service Sign and Pcrdeco' also oppose 11ie iiiotioii to the extent it sceks tu require 

OTR or Service Sign to remove aiiy structures or equipnieiit froiii plaintiff's rool: since neither of 

them placed any cquipiiieiit or structures there. OTR lias iiothiiig to do with SOHO trespassing 

oii the roo[ of plaintiffs Property or with SOHO leaving construction aiid other inaterial thercon. 

OTR it is simply a licensee of SOHO, which lias never set foot on plaintiffs Property or 

plaintil't's rool'. OTR and Service Sign also have insurance for all oC the work involved in 

hanging tlic Sign. The certificates to such iiisurance name plaintiff, ;1 related company of the 

plaintiff, and plaiiilill's principals oii the policy. 

None of the violations, coiistructioii materials, Street Bridge, or police aclion iiivolve 

OTR or Service Sign. The oiily coiliplaint plaiiitifr has against 0'1'R and Service Sign is that they 

' Service Sign is also known as Perdeco. Def. Meino or  Law, page 1 .  
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must pass through plaintifi’s air space to install tlie Sign, which is a minimal violation. At no 

time during tlie iiistnllatioii of the Platform used to install tlie Sign 011 SOHO’s Building did OTR 

or Service Sign entcr upoii plaintiff’s roof or make physical contact with plaintiff’s Property. 

The craiic used to install tlie Sign passed the Platform through plaintiff’s air space and overhangs 

the plaintift’s roo[. 0 I’R and Service Sign are contractually obligated to pass through plaintiffs 

air space 8 to 12 tiiiies a year to change the content of the Sign, and such de minimus nature of 

OTR’s trespass into plaintiffs air space does not warrant injunctive relief. Plaintifi’s opinion 

that the Sign aiid the Platl‘orni may be unsafe is iiisuflXeiit. And, in thc event injunctive relicf is 

grantcd, OTR stands to lose substantial rcveiiue aiid loss of tlie involved client, which will injure 

its reputation in the industry. On the other hand, plaintiff cannot demoiistrale irreparable injury, 

since any damage that plaintiff niiglit suffer by reason of the actions o r  OTR or Service Sign can 

be coinpensated with iiioiiey damages. Thus, it is argued, the balance of the equities tips in favor 

of OTR, Service Sign, and Perdeco. 

Reply 

In reply, plaintiff maintains that defendants are mere licensees who seek the right to 

coiniiiercially exploit thc air space above plaintiff- s Property, without sharing the fruits of that 

commcrcial cxploitalion. Deiendants’ trespass is substantial; defendants iiitend to repeatedly 

place a platform and crane structures in the air space above plaintifi-s Property 60 to 84 days a 

year, tlie equivalciit of aliiiost three months out of the entire year. Plaintiff, as owner of the 

Property, has the absolutc right to exclude O’TR, Service Sign, Perdeco and others from its 

Property, iricludiiig the air space above that Property. 

The law applicable to trespass upon real property applies with equal force to a trespass 
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into the air space above that property. 11‘ defendants’ future plans involvcd placing a Platli,rm 

and crane structure on plaintiIl’s roof throughout the coining years, plaintiff would 

unquestionably be entitled to injunctive relief. ‘I‘hat plaintiff intends to place such structure 

above plaintifi’s Property is a distinction without a difference. Fui-ther, caselaw addressing air 

space rights support plaintiff’s rcquest for iiijuiictive relief, And, in tlie cases cited by plaintif[, 

there was either no trcspass to enjoin, or the trespass le11 within the statutoiy exccptions 

involving necessary use or improvciiient of one’s own propcrty or a permanent structure’s 

incursion onto adjoining lands. The intrusion by OTR, Service Sign, Perdeco into the air spacc 

above plaintiffs Property is not necessary, but merely desired for comiiiercial exploitation. 

Further, OTR, Service Sign, and Perdeco are not intruding into plaintiff‘ air space for the purpose 

01. “using” their own property, and are mere liccnsees. 

Aiialvsis 

A preliiiiinaiy injunction is a drastic rei-uedy which should only be granted where the 

movant has demonstrated in  tlie iiioviiig papers a clear legal right to tlie relief demanded based 

l p i i  tlie law and the facts (Koiiltthi.5 17 Phillips, 285 AD2d 433, 728 NE’S2d 440 [ ls t  Dept. 

20011). Given that it is a provisioiial remedy, its fhc t ion  is not to detcl-mine tlie ultiniate rights 

of the partics, but to maintain the stcrlus qiio until there can be a full hearing on the merits 

(Resi&~i/iirl B O L I I ” ~  of A4~rnugcr.y qf‘llw ColunihiLr Condoniiniunt 11 .41dc.n. 178 AD2d 12 1 [ I  st 

Dept 19911). To obtain a preliminary iiijunction, the movant is required to demonstrate a 

likelihood of success on tlie merits of its claim, irreparable harm in the absence of the injuiiciive 

relid, and a balancing of the equities in its favor (.see, AelnLr 117s. C’o. v C ~ ~ ~ L I . I . I O ,  75 NY2d 860, 

862, 5 5 2 ,  552 NYS2d 918; c‘ily .f N e w  York v Untitled LLC‘, --- NYS3d --I-, 2008 WL 2051098 
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[ 1 '' Dept 20081 cicitig City ~ ~ ' N L ' I Y  York v Low S'hm-k, 286 AD3d 240, 242 [ZOO 11). 

Thc Court first addresses tlie merits ol' plaintiff's various claims in support of ilijunctive 

re 1 i e 1.. 

A. L)rrngt.~~ous C:'otz.slrirctiori Pi.cicticc.c 

According to plaiiitiff, defendants received nuiiierous violations in connection with their 

construction project on the SOHO's Building. However, according to defendants, soiiie of the 

violations were dismissed, aiid the disiiiissal of tlie reiiiaiiiiiig violations is pending. In light of 

tlie h c t  that tlie merits of the remaining violations reiiiaiii at issue, the existence of such 

violations are insufficient to warrant iiijuiictive 

B. 

Trespass requires that there be "an interference with a person's right to possession of real 

Tr e spnss ( I  i i  t u PI u in I lf7.y P r o p  I' / y  

propcrty either by an unlawful act or a lawfd act perlormed in  an uiilawful iiiaiiiier (Kurzner v 

Siiltnt7 0ii~twi.s Coip., 245 AD2d 101 [ 1st Dept 19971; Restat 2d olTorts, 

owner's periiiaiieiit structurc upon an adjacent owner's property is characterized in New York as 

an unlawfd eiicroachiiiciit aiid as a coiitiiiuvus trespass giving rise to successive causes of action, 

unlcss barred by the acquisitioii of title or an easement by operation of law (509 Sixth Avo.  

Coip. v N w  Yet-k Cify l'r.unsit Aiirh., 15 NY2d 48 [ 19641 citing P ~ p p r i h i n i  11 MetropolilLrn El. 

Ry. C'o., 128 NY 436). Although the nature of the structure may be permanent, the nature of tlic 

trcspass is coiitiiiuous (id). 

158). A property 

The Court also notes that the record contains copies of insurance certificates indicating that plaintif' is 3 

named as an additional insured on dcfcndants' insurance policies. 
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I t  is Luicontested that defendants entered onto the roo[ o l  plaintiff’s Property, an deposited 

construction material onto that roof. However, it is also uncontested that that defendants have 

rcmoved the coiistructioti debris and rigging from tlie Property’s roofnJ Further. h e  record 

indicates thqt construction materials were placed on plaintiffs roof with the consent OK plaintiff’s 

principal officer, Kobert Pestone. Therefore, injunctive relief based on defendants’ placement of 

construction materials upon plaintiffs roof is unwai-ranted. 

The Sidewalk Bride and Scaffolding allegedly cxteiids onto thc plaintiffs Property and 

constitutes a continuing trespass for wliich plaintiff is entitled to relie[. Building Code Section 

27-1 02 1 (b)(7) provides for the safcty of tlie public and property during construction operations, 

and rcquircs that the construction site and areas ad-jaceiit thereto be protected by the construction 

of a sidewalk shed as follows: “Uiilcss the street is officially closed to the public during 

construction operations, tlie following iiiiniiiiuiii safeguards slial I be providcd for thc protection 

ol‘tlie public: . . . 

a. For all buildings one hundred leet or more in lieiglil, tlie deck and protective 
guards of tlie sidewalk shed sliall be cxtciided parallel with the curb at least 
twenty feet beyond the ends of all faces oflhe structure property. Extensions of 
sidewalk sheds complying with the foregoing shall be constructed so as not to 
unreasonably obstruct, eitlier visually or physically, ciitrances, egress, driveways 
and show windows of adjacent properties. 
b. All sidewalk sheds shall provide a protection for tlie full width of the shed 
extcnding upward at an angle of forty-five degrees from the ends of the deck and 
outward a horizontal distance of at least five feet beyond the ends of the shed. 
Such slopiiig end protection shall be constructed to mcct tlic requircments of 

By Slipulntioii dated April 3, 2008, OTR, Service Sign, and Perdeco agreed to “not have any physical 
coiitnct” with plaintiffs Property or roof. 
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paragraph oiic of this subdivision with substantial outriggers bearing on and 
securely attached to, the dcck. 

Likewisc, NYC Administrative Code, Section 27- 1026(d) providcs for the protection of 

h e  weatherproof integrity of property adjoining a construction site and states: 

Where the weatlierproof integrity of an adjoining building is impaired by construction 
operations, the flashing shall be restored, copings rcplaced, or other necessary measures 
takeii to restore the weatherproof integrity of such adjoining buildings. . . . 

According to SOHO's architect, the coiistructioii of the Sidewalk Bridge and Scaffolding 

was reqiiired in order to coiiiply with the above provisions. Notably, plaintifi' does not contest 

SOIlO's arguiiieiit in this regard. Therefore, the protrusion of the Sidewalk Bridge and 

Scanblding onto plaintiff's Property do not provide a basis for injunctive relief. 

3. Plcr(firni irt PILriiif#'.r Air' Spuce 

The main crux of plaintiff's application for injunctive relief is wliether the Scaffolding 

and Plalform hanging froiii SOHO's Building and in the air space above plaintiff's Property, 

constitute a trespass upon thc air rights of plainlift's Property. It is uiiconlested that the Sign 

upon SOHO's Building will require that defeiidants suspend the Plalforiii from SOI IO'S Building 

a i d  into the air space abovc plaintiff's Property for at least eight tinics within the iicxt several 

months. The issue is whether such intrusion constitutes a trespass of plaintift's air rights to siich 

a degree that iii\junctive relief is warranted. 

An owner of real property possesscs the right to ulilize all of its air space (hAxmill~tn, 

lno. 11 C F L u  Assocs., 56 NY2d 386 [ 19821). Air rights is one of thc bundle of rights associated 

with ownership of the land and are incident to the ownership of the surface property -- the right 
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of’onc who owiis land to utilizc the space above it .  This right has been recognized as an inherent 

attribute of the ownership of land since the earliest times as reflectcd in  the maxim, “[c]i.cjiis rst 

sol~rrn, { j i i s  csl i~s’qiic c z d  ~ ( 1 ~ ~ 2 1 1 7 1  cl ad infbros“ [“to whomsoever the soil belongs, he owns also to 

Ilie sky and to the dcpths”] (Mucniillcm, h c .  v CF L ~ . Y  . ~ S S O L ’ S . ,  56 NY2d 386, 452 NYS2d 377 

[ 19821 cili179 Bullcr w Frontier. 7i.l.  CO., 186 NY 486, 491 ; 2 Blackstone’s Coiiiiii, p 18; see Ball, 

Vertical I 3 e n l  of Owiiership in Land, 76 U of Pa L Rev 63 1 in which the maxim is attribuled to 

the early 14111 century scholar Cino da Pistoia). 

In a case dealing with the protrusion of scaffolding over and above a neighboring 

properly, the Supremc Court found such a trespass dt. niinii~zus, and denied injunctive relief. 

I n  Riiscrho Co. v 620 B r ~ c i d w q ~  Hoirsing Cor.fi. (1 111 9/98 NYLJ 34, (col. 4)), plaintiff 

Rusabo Co. owned property 011 Broadway on which a gas station and one-story building was 

situated, and leased its air rights to plaintiff Go Outdoor Media fur the erection of advertising 

signs 011 its lot. The defendant owiied a iiiulti-story building adjoining plaintifi’s property, and 

licenscd thc right to sell paid advertising on its exterior wall to a company iiaiiied Culver & 

Tlieiscn. Scafl‘olding was later huiig l‘rom the top of the defendant’s building to permit workers 

lo paint a sign advei-tisemcnt on the wall of the defendant’s building. 

Plaintiffs sought to enjoin this activity- asserting the scaffolding localed in their air space 

constituted a lrespass onto their property. In deiiyiiig iiijunctive relief, the court rcasoiied that the 

encroachment of “a narrow three-foot wide scul‘fold” “pressed up against the defendant’s 

building” 011 plaintiffs’ air rights was nothing more thaii de miniwzis. ‘l’he plaintiffs did not 

suggcst that the defendant was using any more air space than it needed or that there was any 
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viable alternative to scaffolding in order for the dcfeiidant to work oii the wall of a building 

which it owns. In the coiii-t’s opinion, ‘‘111 a city as dense aiid congested as Manhattan, with 

scafl‘olding an integral part of the landscape, it is noteworthy that the plaintiffs have been unable 

to refcr the court to any other case where a party sought, much less succeeded, in exercising its 

air rights to limit the sort of activity in which the defeiidaiit is engaged herein.” The court also 

re+jected plaintiffs’ claiiii h a t  the sign advertiseiiietil on dcfendant’s building diminished the 

value of‘their air rights by coiillictiiig with any advertising which they may place on plaintiffs‘ 

propcrty. Since thc advertiseinelit painted 011 the defendant’s wall did not itself encroach oi l  the 

plainliNs’ air rights, the only ciicroachmeiit was the scaffolding which hung over the plaintiffs’ 

property. and plaintiffs failed “lo point to any irreparable hariii which the scaffolding itself lias 

caused thcm other than thc very fact of a de i~inimis  intrusion on their property.” 

The intrusion caused by the Scaffolding herein likewise does iiot support plaintill’s 

request cor iiijuiictive relief. Contrary to plaintiff’s contentions, the Sign is not constructed 

directly abovc plaiiitiKt‘s Propcrty, bul is placed directly upon the wall of SOHO’s Building. 

And. S O H 0  has the identical riglit to advertise 011 its Building as did the defendant jn Rusubo. 

The platforin in Riis11ho is similar to the Platforill being used herein, and tlic vinyl Sign placed 

upon the wall of SOHO’s Building is no iiiore intrusive than thc painted sign at issue iii R u s d o .  

Thereibrc, the Scallolding hanging from SOHO’s Building over plaintiff’s Property aiid into the 

air space of plaiiitiff s Property is likewise de ~ni i i imz~\ ,  and insuftlcient to support the injuiictivc 

rclicf sought. 

Plaintiff’s reliance 011 1380 Mudison Avenue, L L C I’ I 7  Eu\l Ihi~nrrs C’orp., 2003 WL 

22383092. [N .Y .Sup. 2003]), is misplaced. In 1380, plaintill’s two story building was located 
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ad.jacenl to defendant’s residential building. For iiiorc than 10 years, 13 of defendant’s air 

coiidilioning window units protruded from its building into the air space above and over 

plaintiff’s property, without plaintiffs express permission. Plaintill. later contracted to sell its 

building for the construction of a new building 011 its property. The contract, however, was 

conditioned upon thc reilloval of the protruding air conditioners, which defendant refused to 

ren1ove. 

When plaintiff sought injunctive relief. defendant argued that jt had acquired title to a 

poi-tinn o l  the air space through adverse possession and was entitled to a prescriptive easeinelit to 

use tlie air space due to the clcaraiice necessary for window air conditioning units to operate 

properly, and the potential nuisance to apartment occupants caused by exhaust fumes without 

adcquate air space. ‘Ilic court disagreed, finding that there was no evidence that the use of the air 

conditioners was hostile or adverse to plaintiff’s use of its property. The court also iiotcd that 

tliere were other ways to cool the apartments other thaii by Iiieaiis of protruding window units, 

and that Ilie court lacked the authority “to expropriate the plaintiff’s rights to B part of its property 

for the benefit of the defendant.” 

Unlike the defendant in f380, defendants are not claiming, and therc is no issue as to 

whetlicr SOH0 has any owuership or possessory riglit via advcrse possession or prescriptive 

easemcnt regarding plaintiffs air rights. The issue herein, aid what was not addressed in 1380, 

is whether tlie intrusion caused by the periodic use of a scaEold over and above an acljoiniiig 

propcrty owner’s air rights constitutes an actionable claim Cor trespass. The periodic use of tlie 

Scaffolding herein does not constitute an expropriation of plaintiff’s air rights as would the 

rcmovable, yet permaiieiitly affixed air conditioners at issue in f 380. 
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Sopping E &dSc uff i  r - D i tie r s  io 11 of ’ bV~i t u  

It is well settled that a lalidowner is not liable for damage to abutting property caused by 

the flow of surface water due to iiiiproveiiients to his or her land, provided that the improvemelm 

were made in good faith to iit llie property for some rational use, and that the water was not 

drained onto the otlier property by artificial means, such as pipes or ditches (C‘o~qwgcriiur7 61’mri 

Jciiiid~i v Hiyec Aecilty Corp., 35AD3d 3 11, 827 NYS2d 42 [2006] citirzg Kossofj v Hathgeh- 

Wnlsh, 3 NY2d 583, 589-590 [1958]; Gollon~p v Dzrbbs, 283 AD2d 550 [2d Dept 20011, lv 

denied 96 NY2d 72 1 [200 11). It is the plaintiff’s burden to establish that the improvements on 

the defciidants’ land caused tlic surface water lo be diverted, that damages resulted, and eithcr 

that artiiicial means were used to effect the diversion or that the iiiiproveiiients were not made in 

a good hi th  effort to elilialice the useftihiess of the defendants’ property (see L~ingdon v Town of’ 

Wcbstcr., 238  AD2d 888 [4“’ Dept 19971; C‘ottwll v Herm~ri ,  170 AD2d 910, 91 1 [3d Dept 

lC)91]). Plaintiff did iiol provide any concrete evidence ol‘water diversion, or of any damage 

resulting from tlic alleged watcr diversion. Thus, plaintifi’s coiiclusory allegation that the water 

“threatens” daiiiage to its Propei-ty (Donald R. D ~ i i ~ i ,  Jr. Affidavit 722) is insufficieiii. 

D~iriicrge to  Floor. (Slcih) qf Plaintiff’s 1’1-operty 

As stated above, Cheung Construction agreed to repair any part of tlie Slab caused by it. 

And, plniiitifi-s claim that SOHO’s conslruclion caused tlie entire floor ul‘ plaintiff s Property to 

drop approximately one inch, if established, caii be remedied by iiionetary damages. 

11~r-epcrr.crhlc Hotv i  

Although a trespass of a coiitiiiuous or constantly recurring nature qualifies for iiij uiictive 

relief (Jemc17 17 Gcneml Elect., S2 NY2d 77, 82 [ 19931 [disposal of hazardous waste]), plaintift’s 
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contention that it is eiititlcd to a disgorgement of defendants’ profits and compeiisatoiy damagcs 

undermines its argument that tlie injury it suffered constitutes irreparable harm. Moreover, 

plaintiff failed to allege any injuiy resulting from any of the alleged trespasses committed by the 

del‘endants, that cannot be compcnsated by money damages. 

c‘o nclusion 

I n  light oftlie foregoing, it is hereby 

ORDERED that the order to show cause by plaintiff, Stone Realty LLC. for a preliminary 

injunction ordering the defendants Solio 54 LLC, Kam Clieung Construction, Inc., Service Sigii 

Erectors Company, I’erdcco Displays, Inc., and OTR Media G r o ~ p .  Inc. to ( 1 )  remove a certain 

sign and its attending scall-illding and platforms from directly above plaiiitiFs property, (2) 

obtain adequate iiisuraiice in tlie event the reiiioval causes any damage to persons aiid property. 

(3) rcfrain froiii entering onto plaintiff’s property, and (4) refrain from iriteiitioiially diverting 

water ruiioff lroiii tlie propcrty adjacent to plaintiff’s property is denicd. And it is further 

ORDERED that the parties shall appear for a Prelimiiiary Conference 011 Noveniber 12. 

2008, 2: I5 p.m. And it is further 

OKDERED that plaintiff serve a copy of this order 

within 20 days of entry. 

This constitutes tlie decision and order of tlie Court. SEP I 9  2008 

Dated: September 18, 2008 
Hen. Carol Robinson Edmead. J.S.C. 

CAROL EDMEAD 
- J.S.C. 
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