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Plaintiff, 

-against- 
Index No. 114759/2007 

GRISTEDE’S FOODS INC., 
Defendant 

Ln this breach of contract action, plaintiff CPW Retail LLC (CPW) moves, pursuant to 

CPLR 3212, for an order granting it summaryjudgment in the amount of $38,291 2 8  plus 

attorneys’ fees, costs, and disbursemeiits in this action. 

Defendant Gristede’s Foods Inc., f/k/a Gristede’s Supermarkets, Inc. (Gristede’s) cross- 

moves to amend the answcr, pursuant to CPLR 3025 (b). 

Gristede’s is a Delaware Corporation. CPW is a New York limited liability conipany that 

is thc landlord of conimercial property located on the ground floor of 25 Central Park West, New 

York, New York (the Premises). 

The followiiig facts are not in dispute. On August 31, 1992, Gristede’s entered into a 

lease with CPW to rent the ground floor of the Premises for a period of 15 years, beginning 

August 3 1 ,  1992, and ending August 3 1,2007 (the Lease). On September 7,2006, CPW 

coiiiincnced a landlord and tenant action against Gristcde’s, CP W v Gristede ’s Supermarkets, 

Inc. (Tndcx # L&T 089540/2006 [House Part 52, Civ Ct, NY County]), for possession of the 

Premises following Gristede’s default of its rent payments. On September 14, 2006, Gristede’s 

served an answer to said action and interposed several affirmative defenses. On October 3 1, 
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2006, the parties entered into a stipulatioii whereby Gristede’s acknowledged a debt of 

$53,246.08, representing all rcnt and additional rents as billed and itemized within the annexed 

rent ledger (Stipulation I). The execution of the warrant was stayed on the condition that 

Gristede’s remit $53,246.08 lo CPW in three separate installments by December 1 1 ,  2006. 

Gristede’s tendered paymcnt pursuant to the terms of Stipulation I and maintained possession of 

the Premises. 

On July 25, 2007, CPW coiiimenced a second landlord and tenant action against 

Gristede’s for rent arrears, C‘PWv Grisltltle ’s S‘z~pertriarkets, Inc. (Index # L&T 080791/2007 

[House Part 52, Civ Ct, NY County]) (L&T ll). On August 2, 2007, Gristede’s served an answer 

to the action and interposed affirmative defenses of improper service, failure to state a cause of 

action, payment, waiver, laches, and estoppel. On August 3 1, 2007, Cristede’s vacated the 

Premises pursuant to the Lease. On October 1, 2007, the parties stipulated to discontinue the 

action (Stipulation II). 

On November 2,2007, CPW coinmeiiced this action, asserting three causes of action for: 

(1) breach of the Lease, (2) an account stated, and (3) attorneys’ fees. CPW is seeking a 

judgment in the amount of $38,291.28, together with attorneys’ fees, costs and disbursements in 

this action. 

CPW argues that it is entitled to suininary judgment because: (1) there is documentary 

evidence that conclusively establishes its claims for rental arrears, attorneys’ fees, and/or 

additional rents undcr the Lease; (2) CPW supplied invoices to Gristede’s detailing the amounts 

owed and Gristede’s has railed to object or dispute the amounts owed; (3) to date, Gristede’s has 

failed to pay the amounts in dispute; a d  (4) Gristede’s affimiative defenses are boilerplate 
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defenses, wholly lacking in substance or supporting facts, and insufficient as a matter of law. 

Gristede’s argucs that CPW is not entitled to summary judgment because there is an issue 

of fact as to: (1) which party breached the Lease; (2) the balancc of indebtedness; (3) a proper 

showing of an account stated; and (4) CPW’s entitlement to legal fees. Gristede’s furllier argues 

that CPW is not entitled lo summary judgment because its affirmative defenses arc meritorious. 

Gristedc’s cross-moves pursuant lo CPLR 3025 (b) for an order granting it leave lo serve 

and file an anicndment to its answer, adding a counterclaim against CPW for breach of thc Lease. 

Pursuant to CPLR 3025, the decision to allow a party to amend his or her pleading is 

withiii the court’s discretion and permission to amend a pleading should be frecly granted 

(Edenwnld Contr. C‘o. v City of New York, 60 NY2d 957, 959 [ 19831; G.K. Alan Assoc., Inc. v 

Lmzwi,  44 AD3d 95, 99 [2d Dept 20071, u , d  10 NY3d 941 [2008]; Ancrurrl v St. Burnahns 

Hosp., 301 AD2d 474,475 [ 1’‘ Dept 20031). Moreover, “‘In the absence of prejudice or surprise 

to thc opposing party, leave to ainend a pleading should be freely granted unless the proposed 

amendment is palpably insufficient or patently devoid of merit’ [citation omitted]” and “‘the 

legal sufficiciicy or merits of a proposed amendment to a pleading will not be examined unless 

the insufficiency or lack of merit is clear and frec froin doubt’ [citation omitted]” (Lucida v 

Mancuso, 49 AD3d 220,227 [2d Dept 20081; see ulso Ancrum v St. Barnahas Hosp., 301 AD2d 

474, S U ~ Y L L ) .  Here, Gristede’s looks to amend its answer to include a counterclaim for breach of 

the leasc agreement regarding real estate taxes undcr the Lease. The record is devoid of any 

papers in opposition to Gristede’s cross-motion to amend its answer. Accordingly, the cross- 

motion is hereby granted. 

To succeed on a niotion for suinmary judgment, a movant must establish its claim or 
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defense sufficiently to wairant as a matter of law tlic directing ofjudgment in its favor under 

CPLR 32 12, and it must do so by tender of evidentiary proof in admissible form (SRM CLird 

Shop, I~ic. v I740 Broadway Associates, L. P., 2 AD3d 136, 140 [ lst  Dept 20031). To defeat a 

summary judgnient motion, the opposing party likewise must produce cvideiice in admissible 

forni to deinonstratc the existencc o l a  disputed material issue of fact sufficient to require a trial 

( I d . ) .  

Here, CPW has demonstrated its entitlcmenl to summaryjudgment on its first cause of 

action for breach of thc Lease, and its third cause of action for attorneys’ fees. However, CPW 

has not demonstrated its entitlement to summary judgment on its second cause of action for an 

account staled because Gristede’s has demonstrated that a material question of fact remains as to 

the balance of its indebtedness. 

An agreement to pay rent on a certain date is a material terni of a lease. The Court of 

Appeals has held that ‘“[a] covenant to pay rent at a specified time . . . is an essential part of the 

bargain as it  represents the consideration to be received for permitting the tenant to remain in 

possession of the property of the landlord’” (Mdzson  Ave. Leusehold, LLC v Muclison Bentley 

Assoc. LLC, 8 NY3d 59, 65 [2006], quoting Ff iy  States Mgt. Corp. v Pioneer Auto Purh ,  46 

NY2d 573, 578 [ 19791). Here, it is uiidisputed that Gristede’s failed to meet its obligation to pay 

rent under the Lease. Therefore, the issue in the instant motion is not whctlier Gristede’s failure 

to pay rent breached a material lerni of the Lease. histead, the salient inquiry is whether under 

the Lease, Gristede’s default triggered any additional fees or expenses, including attorneys’ lees. 

When interpreting language in a commercial lease, there is a well-established precedent 

conccrning the construction of coimiiercial contracts. The Court of Appeals has held: 
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“‘when parties set down their agrcemeiit in 
a clcar, complete document, their writing 

should . . , be enforced according to its terms . . . 
This principle is particularly important in 
the context of real property transactions, 
where coininercial certainty is a paramount 
concern, and where . . . the instrument was 
negotiated between sophisticated, counseled 
business people negotiating at arms length’” 

[citation omitted] (id. at 66). 

Gristedc’s was requircd to pay “additional rents” under various paragraphs of the Lease 

(Exhibit E to Affirmation of Kenneth A. Philbin, dated January 18, 2008) (Philbin Aff.). 

Additional rents were defined as sums: (1) that equaled 2% of Cristede’s gross annual sales; 

(2) were comprised of taxes and common charges; (3) were calculated as late fees; and (4) were 

computcd based on a 4% late charge on all rent that was not paid within 10 days of the first of 

each iiionth and interest on all amounts not paid within 30 days of the due date (zd., $ 8  41,42, 

43, 44). Additional rents also included reasonable attorneys’ fees, costs and expenses following 

any default in the payment of rent. Paragraph 19 of the Lease provides: 

“If Tenant shall default in the observaiice or 
performance of m y  term or covenant on 
Tenant’s part to be observed or pcrformed 
under or by virtue of any of the terms or 
provisioiis in any article of this lease, then, 
unless otherwise provided elsewherc in this 
lease, Owner may immediately or at any time 
thereafter and without notice perform the 
obligation of Tenant thereunder, and if Owner, 
in connection therewith or in connection with 
any dcfault by Tenant in the covenant to pay 
rent hereundcr, makes any expenditures or 
incurs any obligations for the paymcnt of 
rnoiiey, including but not liinited to attorneys’ 
fees, in instituting, prosecuting or defending 
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any actions or proceeding [sic], such sums so paid 
or obligations incurred with interest and costs 
shall be deemed additional rent hereunder 
and shall be paid by Tenant to Owner within 
2 I days of rendition of any bill or statement 
to Tenant, therefor, and iCTenant’s lease tcrni 
shall have expired at the time of making of 
such expenditures or incurring of such 
obligations, such sums shall he recoverable 
by Owner as damages” 

(id. ) , 

It is undisputed that Gristede’s was in default of its rent obligations which resulted in two 

subsequent actions to recover those unpaid rents. As discussed above, following L&T I, the 

parties negotiatcd Stipulation I whereby Gristede’s agreed to pay for numerous expenditures, 

which included attorneys’ fces, beyond the amounts set forth within the agreement. Paragraph 1 I 

provides in part: 

“Rcspondent shall be liable and agrees to pay 
Petitioner all reasonable attorneys’ fees 
disbursements, late charges, and interest that 
become due undcr the lease and actually incurred 
by Petitioner in this proceeding and interest 
and/or late charges under Index No. L&T 
089540/2006 beyond the amounts set forth in 
this stipulation and rent ledger attached within 
ten (1 0) calendar days after Petitioner sends a 
bill to Gristedes Supcrmarkets Inc. c/o Red 
Apple Group, 823 Eleventh Avenue, New York, 
New York 1001 9, to the attention of 
Nicolas Katsoris by certified mail . . . Petitioner 
may either restore this proceeding for the 
appropriate relief under this paragraph 11 
or bring a new nonpayment case. Respondent 
reserves all of its rights and defenses under 
this paragraph 11 ’’ 

(Exhibit E to Affirmation of Dara Siegel dated February 20, 2008) (Siegel Aff,). Following L&T 
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U, the parties negotiated Stipulation II whereby CPW agreed to discontinue the action, but it 

expressly reserved the right to pursue any of its claims, rights, or remedies pursuant to the 

expired Lease. Stipulation 11 provides in part: 

“1. The parties acknowledge that the term of the 
Lcase expired and terminated on August 3 1, 
2007 (the “Expiration Date”) and agree that 
Respondent vacated the Premises and delivered 
possession thereof to Petitioner in the 
condition required by the Lease on the 
Expiration Date. Respondent expressly 
waives and releases to Petitioner, as of the 
Expiration Date, any and all rights of 
possession that Respondent had or might have 
had with respect to the Premises and agrees 
that Petitioner was entitled to immediately 
re-enter the Premises and take legal and 
physical possession thereof on the 
Expiration Date. 

2. The Parties agree that this nonpayment 
suminary proceeding is hereby discontinued 
in its entirety and, except as expressly set 
forth herein, without any prejudice to any of 
the Parties’ claims, defenses, rights or 
remedies pursuant to the expired Lease or 
applicable law, all of which are expressly 
reserved” 

(Exhibit H to Siege1 Aff.). 

Although the Lease expired on August 3 1,2007, Paragraph 19 of-the Lease expressly 

allows CPW to recoup any expenditures it made pursuant to Gnstede’s rent default in a 

subsequent action for damages (Exhibit E to Pliilbin Aff.). Accordingly, CPW has established its 

prima facie eiititlemeiit to judgment as a matter of law with respect to Gristede’s breach of the 

Lease and its entitlement to attorneys’ fees and additional rents. Inasmuch as CPW was driven to 
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institute more than one actioii against Gristede’s for the default of its rent obligations under the 

Lease, the cost of instituting any action to recover the lost funds must be borne by Gristede’s (see 

Allernnd, LLC v 233 Eust 16”’St. Co., L.L.C., 19 AD3d 275, 276 [ l”  Dept 20051). 

Now, the burden shifts to Gristede’s to raise a triable issue of fact to defeat suminary 

judgment. Gristede’s purpoi-b that it does not owe legal fees or any of the late fees in this action 

because it previously objected to those assessments in its answers to L&T I and II. Louis 

Palernlo, vice president of R.A. Real Estate, hic., handles the payments of rent and additional 

rcnts for Gristede’s. He purports that L&T I and I I  wcre settled in full and all payments under 

Stipulation I and Stipulation II are no longer outstanding (Affidavit of Louis Palermo, dated 

February 20, 2008) (Palermo Aff.). 

Although Gristede’s contends that the amounts here in dispute were paid in full, it has 

failed to tender evidentiary proof in admissible form to substantiate its assertions. Moreover, as 

discussed above, the record demonstrates that CPW is entitled to attorneys’ fees above the 

amounts set forth in Stipulations I and I1 (Exhibits A, E and H to Siege1 Aff.). 

Despite these facts, Gristede’s contcnds that CPW is still not entitled to summary 

judgment because Gristede’s has yet to receive an invoice detailing the alleged expenditures, 

Palernio avers that CPW failed to forward the invoices outlining those costs as required under 

Article 27 of the Lease, which governs how bills and invoices should be delivered to the 

corporation. Under that provision, CPW is compelled to deliver all invoices and real estate bills 

personally or by certified or registered mail to Gristede’s outside attorncy, Martin Bring, Esq. 

(Palerrno Aff.). Palernio also avers that his office has not received any invoices and/or demands 

regarding the alleged amount of legal fees listed in Exhibit P to the Beckcr Affidavit, arid thus, 

8 

[* 9 ]



Gristede’s maintains that CPW has not established a claiiii for an account stated. 

An account stated has long been defined as an “‘account balanced and rendered, with an 

assent to the balance express or implied; so that the demand is essentially the same as if a 

promissory note had been givcn for the balance’ [citation omitted]” (Morrison Cohen Singer & 

Weinstein, LLP ~Ackerrnan, 280 AD2d 355, 355-356 [ l ”  Dept 20011). Moreover, “‘[tlhe very 

meaning of an account stated is that the parties have come together and agreed upon the balance 

of indebtedness . . . so that an action to recover the balance as upon an implied promise of 

payment may thenceforth be maintained’ [citation omitted]” (Herrick, Feinstein LLP v Stamm, 

297 AD2d 477,478 [ I ”  Dept 20021). Here, there is no agreement. There is a dispute between 

the parties as to the balance of indebtedness. 

Gristede’s has demonstrated thc existence of a disputed material issue of fact sufficient to 

require trial on CPW’s second cause of action for an account stated. Although CPW submitted 

copies of the invoices it allegedly forwarded to Gristedc’s to substantiatc that it incurred 

expenses and attorneys’ fees totaling $33,385.08 during a period of 12 months from August 2006 

through September 2007 (Exhibit P to Affidavit of David Becker, dated January 10,2008) 

(Becker Aff.), CPW has failed to produce evidentiary proof in admissible foim that it delivered 

those invoices as required under the Lease. More importantly, in its reply papers, CPW does not 

argue that it is entitlcd to surnmaryjudgment on its second cause of action for an account stated 

(see Affirniation of Kenneth A. Philbin, dated March 12, 2008). Instead, CPW asserts that it is 

only entitled lo siimniaryjudgrnent on its first and third causcs of action. 
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Accordingly, it is 

ORDERED that the motion is granted to the extent of granting partial surmnaryjudgment 

in favor of plaintiff CPW Retail, L.L.C, and against defendant Gristede’s Foods, Inc., f/k/a 

Gristede’s Superniarkets, lnc. as follows: 

1.  Defendant Gristcde’s Foods, h c .  is found liable to plaintiff CPW Retail L.L.C. on the 

first cause of action for breach of the Lease; and the issue of the amount of a j udgment to be 

entcrcd thereon shall be determined at the trial herein; and 

2. Defendant Gristede’s Foods, Inc. is found liable to plaintiff CPW Retail L.L.C on the 

third cause of action for attorneys’ fees; and the issue of the amount of a judgment to be entered 

thereon shall be determined at the trial herein; and it is further 

ORDERED that the second cause of action for an account stated for this action, shall 

continue; and it is further 

ORDERED that defendant’s cross-motion for leave to amend th answer is granted, and 

the amended answer in the proposed form annexed to the moving papers shall be deemed servcd 

upon service of a copy of this ordcr with notice of entry thereof; and it is further 

ORDERED that plaintiff shall serve a reply to the counterclaim contained in the amended 

answer within 20 days from the date of said service. 

ENTER: 
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