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SLIPRFMIE COlJI<‘I’ OF  ‘I’HE STATE OF NEW YORK 
COTJNTY OF NEW YORK: PART 54 

In lhe Malter o l  the Application of 
AVA E. SPRINGS, 

Index No.:406549/07 
P c t i t i o ner, 

In this Article 7s proceeding, petitioner challenges a December 10, 2003 

dctcriniiiatioii of tlic Ncw York City Housing Authority (NYCHA), terminating her 

tenancy for chronic rcnt delinquency and violation of a NYCHA period of probation. In 

her second amended petition, pctitioner requests that thc pctition be deemed a writ of 

niandamus prohibiting NYCHA from bringing eviction procccdings based upon the 

Deccnibcr 2003 dctcrminaiion terminating licr tenancy. Petitioner cites to “equity, 

laches, case law, [and] estoppcl.” Respondent NYCHA cross-moves to dismiss the 

pctition as tiimc-barred. CPLR $2 17. Petitioncr opposes dismissal, contending that 

NYCIIA waivcd forfeiture of the lease by subscqucntly accepting rent l.iom her; that an 

employee of N Y  CHA informed petitioner that her lease would not be terminated and “we 

will work something out,” thcrcby estopping NYCHA froin terminating petitioner’s 

tenancy; arid thal petitioner’s mailbox is brokcii and she did not receive tllc final 2003 

Determination of Status tcrniinating her lease. NYCHA has answered the petitioii on 

direction of thc court. For. tlic rcasons stated below, the petition is dcnicd and the inotioii 

to dismiss the petition id denied as moot. 

.. . . . . . . _ _  . . 
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F m / s  Lrnd Procedurirl History 

Petitioner Ava Springs has rcsided in Harlem Kivcr Houses, a public housing 

dcvelopnient owned and operated by the New York City I lousing Authority, since 1995, 

pursuaiit to lease. ‘I’he record evidcnccs problems with rent delinquency beginning in 

2001. In April 2002, NYCHA served pctitioner with a hearing notice regarding 

tcrin ination of her tenancy aiid a Specification 01‘ Charges allcging chronic delinquency 

in the payment o r  rent. l h c  charges were detailed arid accompanied by a lengthy 

cxplanation of the hearing and proccss. Petitioner did not appear at the hearing on the 

chargcs, aiid a dcfault judgment was eiitcrcd on May 22, 2002, tlnding her ineligible for 

continued occupancy on thc ground of chronic rent delinquency. Petitioner applied to 

open tlic dcfault judgrncnt, which application was denied. However, the default, 

subsequently, was reopened on January 3 1, 2003, aiid a I loldover proceeding brought in 

Housing Court was discontiiiucd. 

A second hearing lor continued rent delinquency (addressing the dates February 

1 ,  2002 through March 1 ,  2003) was noticcd on March 10, 2003 and held on April 30, 

2003. At this hearing, pctitioner denied the charge of chronic rent delinquency and 

testified that she had difficulty paying rcnt on time because of hcr twins’ graduation 

cxpcnses and the nccd to buy eyeglasses for- hcr daughter. She also asscrted that she tried 

“withholding” rent in an unsuccessful attempt to get hcr inailbox fixed, which inade i t  

hard for her to catch up, and she furthcr contciided that she had problenis getting mail, 

iiicluding retit bills, due to the h l t y  mailbox.’ Hearing Officer Joan Pannell found 

’ Pctitioncr commenced an HP proceeding in Housing Coui-t, in regard to her 
claim that the mailbox was faulty. A postal employec tcstificd otherwise and the 
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chronic delinquency in rent payincnts and placcd petitioner on probation for one year, 

explaining: 

Tciiaiit’s cxplanation, while riot compelling, was credible. It can bc 
difficult to inakc thc transiliori lri-orn public assistance lo the careful 
budgeting required with a paycheck. ‘I’cnant must learn to kccp records 
and to budgct her earnings assiduously, planning lbr both foreseen and 
unexpected expenses. Tenant does have a fcasi blc plan lor promptly 
becoming current and remaining so. She must strictly adherc to her plan, 
since she may not expect fbrther opportunity to save her homc in public 
housing. 

Hearing Officer I’annell ruled that pctitioncr’s probation was subject to the following 

conditions: “Rent payments be made current by 5/23/03. .lune rent be paid by 6/6/03, and 

rent thcrcaftcr bc paid timely each month.” NYCHA issued a Determination of Status on 

June 18, 2003, in compliance with the hearing ofticcr’s decision, placing petitioner on 

one year of probation. 

Petitioner’s rent delinquency coiitinucd during her probationary period. As a 

result, on October 29, 2003, NYCHA served petitioner with a new set o l  chargcs for 

violation oi‘ probation and chronic rent dclinqucncy. The hearing on these charges was 

held on November 18, 2003. At the hearing, petitioner admitted receiving notice of the 

charges, as well as her notice of the Determination of Status, and admitted flic charges 

brought against her. Shc cxcused her continued relit dclinqucncy by pointing to: (1) her 

inability to get a “one-shot deal” from Social Services; (2) “[a] lot oi‘bills” which backed 

up; and (3) the h c t  that she had lost money from work bccause she had no inore sick 

days (whcn asked why slic had used them all up, she cited “back problems”). Pctitioner 

did not produce any documents to support thcsc claims. 

proceeding was dismisscd upon a finding that the postal mail box was proper. 
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A decision was issued by the Hearing Officcr the following day (Novembcr 19, 

2003), in which he rccoinmended termination of pctitioner’s tenancy: 

It was explained to the Tenant that to overcome the 1 lousing 
Authority’s recoinmciidcd disposilion, she would havc to explain hcr 
continued dclinqucncy and give convincing assurance of future compliance. 
She has met neither burden. Accordingly, nothing in thc present record 
justilks continued probation. 

The recoinmendation of the Hearing Offkcr was followed by a December 10, 

2003 Determination of Slatirs from tlic Mcni bers of the Mousing Authority, terminating 

petitioncr’s tcnancy c ~ i  tlic grounds or  Violation of Probation and C‘lironic Delinyucncy 

in thc Paymciit of Rent. According two affidavits of NYCJiA employees, the 

Determination ol‘ Status was mailcd on January 4, 2004, in accordance with thc regular 

business practices of NYCHA, the mailing was incmorialized and it was never returned. 

Meantimc, between March 2000 and August 2003, NYCHA had commenced f-ive 

diffcrcnt Non-Paymcnt, I,lousing Court proceedings against petitioner. The last Non- 

Payment was commenced in August 2003, after petitioner violated probation and bel-ore 

the NYCHA termiiiation hearing. A September 17, 2003 stipulation was entered, in 

which Petitioner consented to a judgment of possession in NYCIIA’s favor and agrccd to 

pay $3,775.00 on or before Octobcr 3 1 ,  2003. This stipulation set forth a payment plan 

and waivcd NYCl IA’s lcgal fees. NYCHA agreed to pcrniit petitioner to bring one Order 

to Show Cause. 

On December 29, 2003, petitioner sought to vacate the judgment of possession, 

by Order to Show Cause. In a January 16, 2004 decision, the Housing Court denied 

petitioncr’s motion, but stayed execution ol‘the warrant of eviction to January 30, 2004, 

giving petitioner another chance to catch up on her rent. The order spccified that the 
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proceedings would be dismissed if petitioner timely paid her arrears, but that NYCHA 

could execute a warrant of cviction Lipon re-mailing o l  notice, il‘ petitioner jailed to do so. 

Pctitioncr brought LL second Order to Show Cause on February 6, 2004, again 

sccking to vacate the October 3 I ,  2003 judgincnt. Thc motion was granted to the cxtent 

01’ repeatedly staying the exccution of the eviction warrant to February 20, February 27, 

and March 19, 2004 for paymcnts by Pctitioner of $495, $1000, and $1865, 011 tliosc 

respective dates. l t i  addition, Housing Court Judge Ernest Cavallo ordered that if 

petitioncr failcd to make any or these payments c ~ i  tlic ordcred datcs, N Y C l  IA would not 

bc rcquired to procure a new marshal’s notice in ordcr to evict petitioncr. 

l’etitioncr then brought a third order to show cause on March 4, 2004. Judge 

Cavallo denied this motion, noting, “You sct thc paymcnt schcdulc. I gave you what you 

wanted and told you thcrc would be no extensions.” Petitioner appealed the January 16 

and February 10 Housing Court orders and moved ibr a stay o l  eviction and enforcement 

o l  the judgnicnt until the appeal was decided. 

Hy ordcr dated March 18, 2004, thc Appcllatc ‘I’crm granted Petitioner’s motion 

for a stay on the condition that slic comply with a new payment schedule laid out in their 

ordcr and “perfect thc appcal by the September 2004 term -I filing deadline is July 8, 

2004.” On February 16, 2005, the Appcllatc ‘I’crm issucd a decision dismissing 

petitioncr’s appeal and affirming thc .lanuary 16 and Fcbruary 10, 2004 decisions. They 

rcasoiied that the 1 Tousiiig Court’s decision was reasonable and that it “represcnt[ed] an 

appropriate cxcrcisc of discretion.” Thc Appellate ‘I’crm remarked that dcspitc 

petitioncr’s “inadequately explained dcfaults in complying with the stipulation’s clear 

and unaiiibigirous paynicnt provisions,” the challenged judgmcnt gave her an additional 
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chance to cure the rent delinquencies. Petitioner moved for an order granting reargument 

or, in the alternative, ganting leave to appeal to the Appellate Division, First 

Department. This rnotioii was denied on April 6, 2005. 

Then on April 25, 2006, NYCHA coinmeiiccd a 1 loldover proceeding bascd upon 

thc 2003 lcasc tcrmination. It was discontinued due to service problcnis. ‘Two subsequent 

Holdover proceedings also wcrc discontinued for the same reason. Finally, a hurth 

Holdover proceeding was started on Septcinber 10 ,  2007. The Holdovcr has been 

marked off tlic I lousing Court calendar pending the outcome of this proceeding, which 

was comiiienced by petitioner on October 4, 2007. 

Concltisinns qf Law 

Motion to Dismiss 

CPLR 3 217(1) providcs that ‘ I . , . ,  a proceeding against a body or officer must be 

commenced within four months after the determination to be revicwed becomes final and 

binding upon the petitioner ...” The four month pcriod begins to run when petitioncr is 

“aggrieved” and receives notice of the determination. Hinndo v. New Yurk Stule Bd, of 

Parole, 60 NY2d 832, 834 (1983). 

Here, respondent submitted two affidavits demonstrating that the determination 

was mailed to petitioner’s addrcss on January 4, 2004, pursuant to the rcgular business 

practiccs of NYCHA, that the mailing was then mcmorialized and that the mailing was 

iicver returned to NYCHA. -Petitioner, howevcr, claiiiis shc ncver received the 

determination because her mail box was brokcn at tlic timc. Since NYCHA bears the 

burden of establishing the requisite notice of the determination [see Bludron I). Popolizin, 

166 A.D.2d 346 (1s t  Dcpt. 1990), lv. denim‘ 78 N.Y.2d 854 (1991)], and as there is a 
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factual dispute as to whether petitioner rcccivcd such iioticc, a licariiig would bc required 

to dcterniiiie the issue. CP1,II $7804(h). 

l’otition 

However, tho court need not decide the dismissal motion, since upon reviewing 

tlic Article 78 petition and answcr, it determines the petition should be denied. To begin, 

the only issuc bcfore this court is the Hearing Ofhe r ’ s  determination. The question o l  

whcthcr NYCHA’s actions subsequciit to the dctcrinination vitiatcd that decision may be 

argued to the I lousing Court, but is not before this court. 

A court must uphold an administrative determination “unlcss thcre is no rational 

basis for the exercise of discretion or the action complained of is ‘arbitrary and 

capricious.” Pel1 v Bu‘ of E d ,  34 N.Y.2d. 222, 231 (1974). “It is the settled rule that 

judicial review of an administrative determination is limited to the grounds invoked by 

the agency.” Sclierl7yn v. Woynr-Firzger Lakes Bd. of Coop Educ. Servs., 77 N.Y.2d. 

753, 758 (1991). 

In the instant case, NYCHA’s decision to terminate petitioner’s tenancy after 

numerous iiistances o l  rent delinquency was neithcr arbitrary nor capricious. NYCHA’s 

decision was bascd solidly on its statutory duty under Federal law to “ensure the prompt 

payment of rcnt and the termination of tenancies of those who fail to meet their rent 

payment obligations.” The decision to terminate petitioner’s tenancy fully comported 

with the agency’s own termination procedures, which, in turn, havc been held to comport 

with Constitutional due process rcquircmcnts, as sct forth in Escalera v New York C‘il~l 

Hozis. Ail/h., 425 F.2d 853 (2d Cir. 1970). There were no unduly liarsh exerciscs of 

discretion, and certainly none so extreme as to “shock one’s sciisc of faimcss” and thus 
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constitute an abusc of discretion as a matter of law. Sw Pel1 17, Rd of kd. ,  supra at 237. 

In fact, pctitioncr was givcn numerous chances to cure her rent dclinquencies, but 

corisisteritly failed to rnakc payments i n  a timely fashion. 

Morwvcr, the record does not support petitioner's asscrtion that the 

determination to terminate her tenancy for rent delinquency and violation 01 probation 

was arbitrary and capricious. Finally, there is no indication of impropriety in the 

decision. The hearing oriker did not rely on evidence dehors the record Rutlcr v. 

C,'hristiun, 88 A.Il.2d 952, 952 (2d Dept. 198211, nor was Petitioner prevented from 

of'iering mitigating evidencc. Robertson v. Popolizio, 179 A.13.2d 809 (2d Dept. 1992). 

Accordingly, it is 

ORDERED ADJUDGEI), and DECREED that the New York City Housing 

Authority's cross-motion to dismiss is denied as moot; arid it is further 

ORDERED ADJUDGED, and DECREED that the Article 78 petition of Ava E. 

Springs against New York City Housing Authority is denied and dismissed with 

prcjudicc; and it is further 

ORDERED that the clerk is dircctcd to enter judgment accordingly. 

Dated: September 18, 2008 ENTER: 
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