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\ 
The followlng papers, numbered 1 to a were read on this motion t e  d l i ( & - - C  / ten. 

PAPERS NUMBERED 

Notice of Motion/ Order to Show Cause - Affidavits - Exhlbits .,. 
Answering Affldavita - Exhibits 

7 

Replying Affidavits 

Cross-Motion: 0 Yes X N o '  

i 

Upon the foregoing papers, it is ordered that this r n o t r t  J< 
' I  4 

MOTION DECIDED IN ACCORDANCE WITH 
ACCOMPANYING DECISION AND ORDER 
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SUPI~EME counr OF THE STATE OF NEW YORK 
NEW YORK COUNTY: TAS PART 6 

MAKSON CONTRAC‘I’ING CO., TNC., 

Petitioiicr, Tndex No. 1 10894/O8 

-against- Dccisiori and Order 

ALL ROCK CKUSHlNG INC., 

This is a spccial proceeding concerning a Mechanic’s Lien (the “Lien”) in  tlic aiiiounl 

of $2,145,702 that was filed by respondent All Rock Criishing h c .  (“All Rock”) on .Iiily 3 1, 2008. 

All Rock was a subcontractor at a construction project being built at 29 Overlook Te i ixc  (thc 

“Project”), a property that is owned by Fort ‘I’iyon Tower SPE LLC (tlic “Owner”). Petitioiicr 

Mal-son Coiitracting Co., Inc. (“Marsoii”), the consll-uction manager of the Project, biings this 

application, by order to show causc, for an order surnmarily discharging All Rock’s Noticc of 

Mechanic’s Lien, claiming that tlic Lien is exaggerated.’ Petitjoncr seeks lo discliarge thc Licn, 

pursuant to Lien Law 5 19(6), on llie ground that the Licn fails to coiiiply with the provisions of 5 19. 

Marson rwtlier coiitciids that All Rock’s Lien is void, pursuant to New York Stale Lien Law 39, 

hccausc of its “willful cxaggeratiori.” 

The order to show causc was brought on Augusl 11, 2008, and this matter was 

assigned to the Hon. Michael D. Stallman. Justice Stallmaii made the application retui-nablc in the 

Motion Submissions Part on September IC), 2008. O n  Ihat date, m y  court attorney was contacted by 

Thc Owiicr autliorizcd and directed Marson to act on its bchalf and seek court inteivcntion. I 

Therefore, All Rock’s claim that Marson lacks standing is without merit. 
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tlie Part Clerk for the Administrative Judge, because the attorney for Marson was seeking immediate 

reassignment to another judge so that the matter could be argued orally; coiinsel lor petitioner was 

coiitending that cmcrgcncy circiiiiistaiices existed because the coiistructioii work has been stallcd as 

a rcsult oi’thc Lien. Marson demanded an iniiiiediale hearing, arguing that FdilLirc to remove tho 1,icn 

may result in severe economic burdens to the Owner, and also to tlie many other contractors who 

employ hundreds o r  workers. Marson also clainiecl that this matter must hc hcal-d ii-niiiediatuly and 

the Lien must be set aside because the work, which is adjacent to h e  Fort Tryon Jewish Center, is 

prohibited or is sevcrcly rcstricted during the upcoming Jcwish holidays.2 Whilc thc claimed 

cincrgcncy was qucstioiiable, this court agreed to Iicar tlic application. 

At the coiiclusion O T O I + ~  argument, the parties wcre askcd to consider whethcr they 

could agrce that All Rock would reducc the amount of the T,icn or whether the partics could 

otherw~se resolve this matter. It was hoped that ;i settlement would rclicve the claimed “cash tlow” 

probleiii lor the Owner and allow the work to continue iinnicdiately, since i t  woiild iicccssarily take 

time to issue a wiittcii decision. Thc partics had a conference call on Septembcr 1 1 with lily court 

attoiiiey. During the call, All Rock refused to reduce thc amount of the Lien and Marson refused to 

agree to allow tlie Licn to remain, without amcndniciit, andor  bond the Lien. 

All Rock and Marson entered into a contract lor All Rock to perform all contractual 

excavation work for the Project. Tlic aiiiouiit oftlic contract was $2,900,000. According to the Lien, 

According to the papers, there is an agreeinent between the Owiicr and the Jewish Ccnter 2 

10 rcstricl work during h e  religious holidays. 
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Marsoii pcrformed addilioiial work at tlie price of $285.25 pcr cubic yard for 5,750 cubic yards, 

which, when adcled to the contract price of $2,900,000, yiclds a tolal cost o r  improvements it1 the 

amount of $4,568,761. The Lien sets forth that the unpaid balaiice for labor and inatcrials is 

$2,145,703. 

According to Marson, All Rock has becn paid $2,116,958.08. Marson fiirtlier 

contciids that the lien waivers ailliexed to lhe papers reflect that the adjusted coiltract aii io~~iit  is 

$231 0,375.57, and not $4,508,761. Marsoii asserts that the amouiit unpaid is $793,417.49, and not 

Ihe $2,145,702 that is set forth on tlic face of the Lien. Marsoii fiirlher assci-ts in its affidavit that as 

hrther “proof’ of the exaggeration of the Lien, All Rock’s July 3 1, 2008 Demand r01- Verified 

Statenicnt scts forth lhal the amount due to All Rock is $1,617,914. Marson contends thal this 

constitutes an admission by All Rock that tlic amount ofthe Lien should really be $1,617,04 I ,  wliicli 

is an overstatcment of 33%. Marson argues lhat this is a willful exaggeration. 

All Rock asserts that tlie value oi‘tlie work performed and in place as of the datc o f  

the liliiig of the Lien was actually higher than the amount of the Lien. In its oppositioii papers, All 

Rock contcnds that i t  is actually owed at least $2,232,147. Therefore, it argues, the J,ien actually 

could have been higher. 

hi addition to claiiiiiiig that All Rock overstatcd the amount oftlie Lien, Marson also 

m e i t s  that the Lien k ir.vs!id on its facc bccause it fails to state “[tlhe labor perfonncd or matrrials 

furnislied,” as required by Lien Law $9(4). The Lien sets forth that the labor performed iiicludcd 
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"tlie fii-actiiring, cxcavatioti and reiiioval ofrock using hydraulic rock hanimcrs, hydraulic excavators 

and hydraulic rock drills." The Licn further sets forth that tlic matcrials firrnished were "all i t e m  

necessary Ibr 

UlIJcr $ 9(4).3 

a iiIccliaiiic's 

he hicturing, excavatioii and removal o i  1-ock." These descriptioiis arc sufficient 

EFCO Col-p. v. Helena Assoc. LLC, 45 A.D.3d 390 (1 st Dep't 2007) (holding that 

ien "subs~antially complied" with [lie slattile, despik its I'ailiire to set Iortli tlic labor 

pcrl'oimed or materials fiimished and the agreed price, and allowing an amendment); A. R ,  T., Lld. 

v. Siiiipsnii, 1 14 Misc.2d 662,667 (Civ. Ct. N.Y. Co. 1982). IfMarson or the Owner really desircd 

11101-c iiifoniiatioii as to the value of labor pel-formed and tiiatcrial fiiriiislied, they coiiltl liavc 

deiiiaiidcd an itciiiizcd statcmeiit, pursuant to Lien Law fi 38.' A .  R .  T., Lld., siiwa, 114 Misc.7d at 

666-67. 

Marson asserls that Ihe Lien hils to comply with tj 19(6) ol'tlie 1,icn Law. Section 

19(6) of. tlic Licn Law provides that 

[w]hcrc it appears from thc facc of tlic notice of lien that the claiinant 
has no valid lien by reasoli of the character of thc labor or materials 
furnished and for which a lien is claiined, 01- where l o r  any other 
reason tlie iiolice of lien is invalid by I-casoii of failure to comply with 
the provisions of section nine of this article, or where it appcars from 
tlic public I-ecoi-cis that such noticc has iiot been filed in accordancc 
with the provisions of sectioii ten of this at-ijclc, the owner or ally 
other party in interest, may apply to the supreme court olthis statc, or 
to any justice thereof, or lo the county judge of the couiity in which 
the notice oP lien is iiled, for an order suiiiniarily discharging of 
record the allcged lien, A copy of the papers upon which application 
will be made together with a notice setting ibi-th tlie court or the 

Alternatively, if this court had detennined that thc dcscriptioii was somehow insu~tlcicnt, 
this cout? would have issued an order amending thc Licn, nunc pro tunc. Lien Law Yj 12-a. 

Indeed, after the coiiiiiiencernent of this proceeding, Marson seived such a demand, to 4 

which All Rock responded. 
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justice tlicrcol-. or thcjudgc to whom tlic application will be made a1 
a lime iuid p l x e  therein mentioned musl lie served Lipon the lienor 
not less than five days before such time. If the lienor can not bc 
found, such service may be made as the court, justicc or judge may 
direct. The application must be iiiadc upon a verified petition 
accoiiipaiiied by other written proof showing a proper case therelor, 
and upon tlic approval orthe application by the coiirl, justice orjudgc, 
an order shall be made discharging the alleged lien of record. 

’I’here is no basis to siiniiiiarily discharge [tic 1,icii in  llic coiitcxt of this proceeding. As sct forth 

abovc, the description of the labor perfoiiiied or material furnished is sufficient under Licn Law S 9. 

As to tlic amount claimed in the Lien, “‘[iln the absence of a defect Lipon tlic hcc  oftlic notict: of 

licn, aiiy clispiile regartling h e  validily orthe lien intist wait trial o r h e  roreclosui-e nctioii,”’ C.70tviola 

Gen. Coiitrac. Corn. v. Noble House Constr., 224 A.D.2d 856,  857 (3d Dep’t 1996), qiiotinq, Care 

Svs. v. Laramee, 155 A.D.2d 770 (3d Dep’t 1989). In Coppola, tlic subcontractor filed a mechanic’s 

lien in the amount of $13,643. The geiieral contractor aiid property owner conlended that tlic amount 

of the unc-iistributed balance was $7,152; thus, the aiiiount of thc iiiechanic’s lien was 48?4 higher 

that tlic aiiioitiit that was claimed to be owed. ‘l‘he lower courl granted h e  motion to vacatc the lien 

“in thc iiitcrcsts ofjustice.” The Third Deparliiient reversed, holding that delendants failed lo meet 

tlicir burden lor suiiiiiiary discharge and, in tlie absence of a defect on the face or  the lien, the issue 

of its validity must awail a trial of the foreclosiire action. Coppola. supra, 224 A.D.2d at S57. 

Similarly, Marson’s rcmcdy is to cither bond the Lien or compel All Rock to coiiimence ;I 

foreclosure actioii and then move for summary jiidgment, if Marson believes thcrc arc 110 issucs 01. 

fact. See, Di Caiiiillo v. Navitsky, 90 Misc. 2d 023, 925 (SLIP. Ct. Piitnani Co. 1977). 

Marson’s claim fordamages pursuant to $39  aiicl39-ais siinilarlywithoutiiieiit. T l ~ c  

remedies Linder these statutes are available oiily in proceedings to cnforce a mechanic’s lien if the 
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lien is invalidated solely as a result ofwill id exaggeration. Cascs intclprcting tlicse sections oltlic 

1,ien Law have held that h i s  provision, by ils own leiinis, only applies in an action to enforct: a 

iiiechaiiic’s lien, and can only be deteniiiiied at 11ie trial ol the hreclosul-c action. Wellbih Eqiiip. 

Cow. v.  Fireman, 275 h.D.2d 162, 166 (Is1 Dep’t 2000); see &, Atlas Refrigel-aLion-Air 

Conditioning, Inc. v. Lo Pinto, 33 A.D.3d 639, 640 (2d Dep’l2006); Ahava Mcd. & Rehab. Cen., 

LLC v. Bcrkovitcli, 20 Misc. 3d 1138(A) (Tablc), 2008 WL 3932152 at “10 (Sup. Ct. Kings Clo. 

2008). Moreover, the issue olwhetlicr a licn is willhlly cxaggcratcd is generally a question o f  fact, 

which caiinol be detenniiied 011 these papers. Washinglon 1993 Inc. v. Reles, 255 A.D.2d 745, 747 

(3d Dep’t 1998) (issuc of fact whctlier inechanic’s lien in the amount of $4,201.30 was willfully 

exaggerated); cf., Strongback COIIJ. v. N E D .  Cambridw Ave. Dcv. Cow., 25 A.D.3d 392, 394 

(2006) (where contractor admitted tha t  i t  h a d  been ovcipid by almost doublc the amount oflhe Iic11, 

the owner establishecl willfiul exaggcl-ation as a rnattcr of law). 

For all ofthcsc reasons, the pelilioii is dismissed. This coiistitutes the decision, order 

and judgment of the court. 

Dated: September /? , 2008 
_.-_ a- 

JOAN €f LOBIS, J.S.C. 

[* 7 ]


