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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: IAS PART 11 

35551/07 

dcfendant cross moves, inter alia, to dismiss the complaint or to preclude certain evidence based 

on plaintiffs failure to respond to the demand for a bill of particulars and for leave to servc an 

amended answer and for sanctions'. 

In this action, plaintiff alleges that defendant, who leased an apartment from it located at 

33 Union Square West, New York, NY, owes three months rent totaling $31,500 (i.e. $10,500 

per month), plus two months use and occupancy for a holdover period, at the alleged market rate 

of $12,400 per month. Defendant asserts various affirmative defenses and counterclaims based 

on plaintiffs construction of a sidewalk shed with scaffolding which blocked plaintiffs view 

through two full-length windows facing Union Square. 

A preliminary conference was held on December 12, 2007 and a January 4,2008 date was 

set for scrvice of a demand for a bill of particulars. On January 7,2008, defendant sent, via 

facsimile, a 7-page demand for a bill of particulars. By letter dated January 18, 2008, plaintiff 

objected to the demand as overbroad and evidentiary in nature. 

'The court notes that this the third discovery motion in this action. 
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Plaintiffs argument that the demand should be rejected as untimcly based on the de 

minimis delay of three days is denied. Moreover, after a compliance conference attended by 

couiisel for both parties, the court issued an order dated May 1, 2008, which limited the demand 

to the period for which plaintiff was seeking to recover rent and/or use and occupancy, i.e. from 

October 1, 2006 to March 15, 2007, and directed plaintiff to provide a bill of particulars within 

thirty days. Plaintiff has not coniplied with the May 1,2008 order. 

That being said, however, defendant’s motion to disiiiiss the complaint or to preclude 

certain evidcnce based on plaintiff‘s failure to coinply with the May 1 ,  2008 order is denied. It 

appears that the attorney attending the conference on behalf of plaintiff was unaware of 

p1aintXPs prior objection to the bill of particulars, and while the court admonishes plaintiff that 

attorneys appearing at conferences must be familiar with all aspects of the action, in the interest 

ofjustice, the May 1,2008 order is vacated. 

“A bill of particulars is not a form of disclosure ... rather ‘[tlhe purpose of a bill of 

particulars is to amplify the pleadings, limit the proof and prevent surprise at trial.”’ Blank v. 

Schafrann, 180 AD2d 886, 887 (3d Dept 1992), quoting Twiddv v. Standard Marine Transport 

Sews., 162 AD2d 264, 265 (1” Dept 1990)(internal citations omitted). In accordance with CPLR 

3042(e), “[ilf the court concludes that the demand for particulars, or a part thereof, is improper or 

unduly burdensome, in addition to vacating or modifying the demand, the court may make such 

order with regard to the improper or unduly burdensome demand as is just.” 

Here, a review of the demand indicates that it seeks matters evidentiary in nature, and 

beyond the scope of a proper dcinand for a bill of particulars. Acmrdingly, defendant shall serve 

a new demand for a bill of particulars by October 10,2008, limited to the period between 
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October 1,2006 and March 15, 2007 and devoid of demands of an evidentiary nature, and 

plaintiff shall respond to the demand by October 30, 2008. 

Defendant also seeks leave to serve an amended answer. The original answer contains 

counterclaims alleging (i) breach of contract and actual and partial constructive eviction, (ii) 

negligence, (iiij conversion of security deposit, (iv) right to recover attorneys’ fees, (v) actual and 

partial evictions and statutory violations, (vi) unjust enrichment and trespass. The proposed 

amended answer seeks to add counterclaim alleging fraud in the inducemcnt, fraud, and 

violation of Administrative Code provisions of the City of New York requiring a minimum 

standard of light and air in apartnieiits. The proposed counterclaim for fraud in the inducement 

alleges that plaiiitiPf “willfully and intentionally” failcd to disclose material facts related to 

defects and required construction and reiiovation plans that would deprive the apartment of air 

and light and diminish the value of the leased premises prior to defendant signing the lease. The 

other proposed fraud claim alleges that plaintiff intentionally authorized additional and untimely 

construction for the purpose of procuring advertising revenues fiom billboards on scaffolding 

and other devices that obstructed defendant’s view. In support of the second fraud claim, 

defendant relies on documents from the Department of Buildings and a report from plaintiffs 

architect which purportedly shows that the renovation project was delayed without explanation 

fiom July 2006 to February 2007. 

It is well settled that “leave to amend should be freely granted in the absence of prejudice 

or surprise, upon a showing that the proposed amendment has merit.” Centrifugal Associates, 

Inc. v Highland Metal Industries. Inc., 193 AD2d 385 (1” Dept. 1993); Miirray v City of New 

York, 43 NY2d 400, 404-405, reargument dismissed, 45 NY2d 966 (1977). Here, there is no 
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claim of prejudice or surprise, so that the only issue is whether the proposed amendments are of 

sufficient merit to perniit their addition. 

To dcmoiistrate merit of a proposed anieiidnieiit the “proponent must allege legally 

sufficient facts to establish a prima facie causc of action or defense in the proposed amended 

pleading. If the facts alleged are iiicoiigruent with the legal theory relied on by the proponent the 

proposed amendment must fail as matter of law.” Daniels v. Empire-On. lnc., 15 1 AD2d 370, 

371 (1 Dept. 1989)(citations omitted). When the proponent meets this initial burden, “the merit 

of the alleged plcading must be sustained ... unless the allegcd insufficiency or lack of merit is 

clear and free from doubt.” Id. 

In this case, defendant has adequately demonstrated the prima facie merit of the proposed 

fraud clainis to permit their addition. However, the proposed ninth counterclaim alleging a 

violation of an unspecified Administrative Code relating to light and air is duplicative of 

allegations asserted in the fifth counterclaim for actual and partial evictions and statutory 

violations, and thus leave to add this counterclaim is denied. 

Finally, given the nature of this dispute and the limited value of the parties’ claims, this 

action is being transferred to the Civil Court of the City of New York. 

Conclusion 

In view of the above, it is 

ORDERED that cross motion for leave to amend the answer is granted, and the proposed 

amended answer annexed to the cross motion, with the exception of the proposed ninth 

counterclaim which is stricken, shall be deemcd sewed within five days of thc date of this 

decision and order a copy of which is being mailed by my chambers to counsel for the parties; 
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and it is further 

ORDERED that the plaintiff shall serve a reply to the amended answer on or before 

October 17, 2008; and it is h-ther 

ORDERED that the remainder of this action, bearing Index No. 105551/07 be, and it 

hereby is, removed from this Court and transferred to the Civil Court of the City of New York, 

County of New York; and it is further 

ORDERED that the Clerk of New York County shall transfer to the Clerk ofthe Civil 

Court of the City of New York, County of New York, all papers in this action now in his 

possession, upon payment of his proper fees, if any, and the Clerk of the Civil Court of the City 

of New York, upon service of a certified copy of this order upon him and upon delivery of the 

papers of this action to him by the Clerk of the County of New York, shall issue to this action a 

Civil Court Index Number; and it is further 

ORDERED that the above-entitled action be, and is hereby, transferred to said Court, to 

be heard, tried, and determined as if originally brought therein but subject to the provisions of 

CPLR 325(d). 

A copy of this decision and order is being mailed by my chambers to counsel for the 

parties. 

Dated: September 
Qoo8 
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