
Matter of Buckner v 910 W.E.A. Realty LLC
2008 NY Slip Op 32605(U)

September 24, 2008
Supreme Court, New York County

Docket Number: 0107372/2008
Judge: Jane S. Solomon

Republished from New York State Unified Court
System's E-Courts Service.

Search E-Courts (http://www.nycourts.gov/ecourts) for
any additional information on this case.

This opinion is uncorrected and not selected for official
publication.



ANNED ON 912612008 

4 ’  

SUPREME COURT OF TI-# STATE OF NEW YORK - NEW YORK COUNTY 
Kr- 

PART a 
rt* ..*..- 

Index Number : 1 &372/20O8 

BUCKNER, THOMAS 
INDEX NO. 

vs. 
810 W.E.A. REALTY LLC 

SEQUENCE NUMBER : 001 

ARTICLE 78 

II MOTION D..TE = 
MOTION SEQ. NO. 

MOTIUN CAL. NO. 

11 thlr motion tolfor 

I+- Notius of Motion/ Order to Show Cause - Affidavltr - Exhibits ... 
Anrwsring Affidavit8 - ExhlbItr 

Rlplylng Aff idavlts 

Cross-Motion: Yes 

Upon the foregoing papers, It is - 
t -  

Check one: 4;” FINAL DISPOSITION r j  NON-FINAL DISPOSITION 

Check tf approprlate: DO NOT POST r-1 REFERENCE 

[* 1 ]



I 

SUPREME COURT OF THE CITY OF NEW YORK 
COUNTY O F  NEW YORK: PART 55 

In t h e  Matter of the Application of 
THOMAS BUCKNER, 

X _I_____---C____-----____________f___ 

Pet it i o n e r  , 

- a g a i n s t -  

910 W.E.A. REALTY LLC and 
STATE O F  NEW YORK D I V I S I O N  OF H O U S I N G  
AND COMMUNITY RENEWAL O F F I C E  OF 
RENT ADMINISTRATION,  I 

Index No.: 1 0 7 3 7 2 / 0 8  

DECLS T ION and J U D G m  

JANE S . SOLOMON, J. : 

BACKGROUND 

Petitioner, actin 

t h e  determination o f  t h e  N e w  York S t a t e  Division of Housing and 

Community Renewal (DHCR), p u r s u a n t  to CPLR A r t .  7 8 ,  that his 

apartment is s u b j e c t  to a Major C a p i t a l  Improvement (MCI) rent 

increase. 

On March 18, 2008, DHCR g r a n t e d  petitioner's landlord, 

d e f e n d a n t  910  W.E.A. Rea l ty  LLC, an MCI for a facade restoration, 

and roof and fire door installation. 

several apartments, including petitioner's, were excluded from 

Pursuan t  to that order ,  

t h e  MCI i n c r e a s e ,  d u e  t o  a l leged  l e a k s  and w a t e r  damage in t h e  

units. The landlord sought a review of t h e  order  t o  have it 

modified to include the excluded apartments, and on March 28,  

2008, DHCR granted t h e  landlord's modification, in p a r t ,  and 

determined t h a t  petitioner's apartment was sub jec t  to the MCI. 

The basis of g r a n t i n g  t h e  modification was an architect's r epor t  

._ . . 
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s t a t i n g  that there were no l e a k s  emanating from the building’s 

facade, and the a l l e g a t i o n  that petitioner had r e f u s e d  access to 

his apartment in order to make r epa i r s .  

In his petition, petitioner states t h a t  he  has always 

allowed access to his apartment, and he  a l l e g e s  t h a t  t h e  landlord 

i s  lying about  not being gran ted  access. Petitioner does not 

dispute t h a t  the landlord did the work f o r  which the MCI w a s  

g r a n t e d ,  b u t  malntalns t h a t  the w o l r k  was not p r o p e r l y  done, and, 

because of water leaks and mold problems in his apartment, h i s  

apartment should be excluded from the MCI increase. Petitioner 

has  i n c l u d e d  a Department of Housing Preservation and Development 

( H P D )  v i o l a t i o n  repor t ,  da t ed  May 2 3 ,  2008,  indicating f o u r  water 

and mold re la ted  Clas s  B violations on his apartment. 

DISCUSSION 

It is well settled that “a c o u r t  may not substitute its 

judgment for that of t h e  board or body it reviews unless the 

decision under  review is a r b i t r a r y  and unreasonable and 

constitutes an  abuse of  d i s c r e t i o n  [internal quotation marks and 

citation omitted] [emphasis in original].” Matter of P e l 1  v 

B o a r d  of Education of Union Free School D i s t r i c t  N o .  1 of Towns 

of S c a r s d a l e  & Mamaronack ,  Westchestew County, 3 4  N Y 2 d  222, 2 3 2  

( 1 9 7 4 ) .  The test is whether the action t a k e n  i s  j u s t i f i e d  o r  

without f o u n d a t i o n  i n  fact. Id. at 231. “ A r b i t r a r y  a c t i o n  is 

without sound basis in reason and I s  generally t a k e n  without 
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regard to the facts." I d .  If the agency's a c t i o n  is founded on 

a rational basis, t h a t  action s h o u l d  be affirmed, even if t h e  

court would have come t o  a d i f f e r e n t  conclusion. Mid-City 

Management Corp. v N e w  York Conciliation and Appeals B o a r d ,  112 

AD2d 7 2  (lBt Dept) I a f f d  66  N Y 2 d  1032 (1985). 

Courts r a r e l y  upset the determinations of DHCR a5 to whether 

an  item qualifies as an MCI, and which expenses are  e l i g i b l e  f o r  

inclusion i n  an MCI rent increase. Ansonia Res iden t s  Assoc ia t ion  

v N e w  York S t a t e  D i v i s i o n  of Housing  and Community R e n e w a l ,  75 

N Y 2 d  2 0 6  (1989). As long as DHCR's determination is reasonable 

and rational, its decision will be upheld .  See Mat te r  o f  Rudin 

Management C o . ,  Inc. v N e w  York S t a t e  Divis ion  of Housing and 

C o m m u n i t y  R e n e w a l ,  215 AD2d 243 (lyt Dept 1995). 

In the instant matter, t h e  landlord provided DHCR with all 

of the information it requested in order to determine whether an 

MCI was appropriate. This documentation i nc luded  a c o n t r a c t  with 

a detailed work breakdown, cancelled checks, a r c h i t e c t  letter, 

and a contractor s t a t e m e n t  with accompanying building diagram. 

Issues of credibility and w e i g h t  of t h e  e v i d e n c e  a re  f o r  DHCR to 

determine, Jane S t .  Co. v DHCR, 165 AD2d 758 (1" Dept 1990). 

P e t i t i o n e r  has  provided no evidence to indicate t h a t  the work 

claimed by t h e  landlord was not done, IIOK does his conclusory 

statement, without evidentiary support, merit overturning DHCR's 

determination. See T a l l  Trees Construction Carp.  v Zoning  Board  
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of Appeals of the  Town of H u n t i n g t o n ,  97  N Y 2 d  8 6  ( 2 0 0 1 ) .  

In reaching its determination t h a t  petitioner's apartment 

should n o t  be exempt from the MCI, the landlord i nc luded  evidence 

of two l e t t e r / n a t i c e s  s e n t  by certified mail to petitioner 

s e e k i n g  access to the apartment to make repairs. 

petitioner alleged that he contacted t h e  l a n d l o r d  to schedule 

another  date for access, b u t  the landlord d i d  not respond to him. 

~ e ~ i t i o n a r  failed to submit any evidence, o t h e r  than his 

statement, that he contacted the landlord. Issues of the 

credibility of t h e  witnesses are "exclusively determined by the 

administrative f a c t f i n d e r . "  Lug0 v New York S t a t e  Department of 

X e a l t h ,  306 A D 2 d  766 ,  768 (3d Dept. 2003)  

In response, 

The HPD repor t  submitted by petitioner with h i s  p e t i t i o n  

indicates t h a t  the HPD inspection took place almost two months 

after the DHCR decision, which could support the landlord's 

statement that it was not granted access to make repairs. 

F u r t h e r ,  the court cannot consider e v i d e n c e  not submitted t o  the 

administrative agency at the time the administrative action was 

t a k e n .  F a n e l l i  v N e w  York  C i t y  C o n c i l i a t i o n  and Appeals Board,  

90  AD2d 7 5 6  (1'' Dept 19821 ,  a f f d  58 N Y 2 d  952 (1983). 

Petitioner has not submitted evidence that would warrant the 

c o u r t  overturning the decision of DHCR. However, petitioner may 

have recourse to file a service reduction complaint w i t h  DHCR to 

have his r e n t  reduced if he can demonstrate that violations e x i s t  
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i n  h i s  apartment which t h e  landlord does not repair. 

CONCLUSION 

Based on the foregoing, it hereby  is 

ORDERED and A D J U D G E D  t h a t  the petition is denied and the 

proceeding i s  dismissed. 

Dated: September2 2 0 0 8  J 

. . . .- . .. . 

ENTER : 
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