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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: IAS PART 15 

JOST;: GNECO, DOMINGA GNECO and SHEENA 
RALISTA GNECO, 

_--l___-l__-_l_ll_-l-------------------- X 

Index No 107660/OH 
P l a i - n t i f f s ,  Mtn S e q .  001. 

- a g a i n s t -  

610 WEST REALTY LLC, 

Defendant. 

_---___-___--__--L_I-------------------- x 

WALTER B. TOLUB, J.: 

T h i s  i s  Defendant‘s motion  t o  cancel t h e  

fi.l .ed b y  P l a i n t i f f s  and  for an  o r d e r  r e q u i r i n g  Plaintiffs t o  post 

a bond as  s e c u r i t y  f o r  costs. 

Facts 

D e f e n d a n t  610 West Realty LIC (610 West) j.s a 11mit.ed 

l i a b i l i t y  company o r g a n i z e d  i n  t h e  S t a t e  of N e w  Y o r k .  

promu1.gated a plan f o r  condomini.um ownership ( P l a n )  f o r  

Rj verbri dge  C o u r t  Condomi.nium, l o c a t e d  at 6 0 3  West 148t” Street 

and 608 West: 149‘” Street.,  New Y o . K ~ ,  N e w  York. 

610 West 

On or abou t  A p r i l  1 8 ,  2 0 0 6 ,  6 1 0  West, as  s e l l e r  and 

Plaintiffs, a s  purchasers, entered i n t o  a purchase agreemen t  

(Agreement) i n  w h i c h  P l a i n t i f f s  agreed t o  purchase unit 8C at.  t h e  

R i v e r b r i d g e  Condominium. A closing d a t e  was s e t  and  P l a i n t i f f s  

made a down payment  of  $ 7 0 , 9 6 9  w h i c h  was pl.aced in escrow a l o n g  

with i n t e r e s t  a c c r u e d  arid a c c r u i n g .  E l - a i n t i f f s  c l a i m  t-hat.  t h e y  

decided not. t.o purchase t h e  apar tment .  because, on t h e  c l .os ing  
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daLe, t h e  apartment had a s  many as  1 3  i t e m i z e d  deEiciencies. 

Plaintiffs argue that? the apartment's d e f i c i e n c i e s  

c o n s t i t u t e  a m a t e r i a l  breach under  the Agreement .  P l a i n t i f f s  

commenced tho underlying action, not. f o r  s p e c i f i c  pe r fo rmance ,  

but. for the  r e t u r n  of t h e i r .  security deposit and f i . l e d  a 

purchaser's l i e n  on  t h e  property. By this m o t i o n  Defendant seeks 

t o  c a n c e l  t h e  N o t i c e  of  Pendency  and seeks a n  o r d e r  r e q u i r i n g  t.he 

P l a j n t - i f f s  to p o s t  a s e c u r i t y  for costs. 

CPLR 56515 p r o v i d e s  that: 

I n  any  act i .on o t h e r  than t o  foreclose a 
mor.tgage o r  f o r  p a r t i t i o n  or dower, t h e  
court, upon m o t i o n  of any person a g g r i e v e d ,  
may direct .  a n y  coi1nt.y c l e rk  to cancel a 
n o t i c e  o€ pendency ,  upon s u c h  terms a s  a r e  
j u s t ,  whether or n o t  t h e  judgment demanded 
would a f f e c t .  s p e c i f i c  real propert .y ,  i f  t h e  
moving party s h a l l  give an u n d e r t a k i n g  in an  
amount t o  be f i x e d  h y  t-he c o u r t ,  and if: 

1. The c o u r t  finds that :  adegi late r e l i e f  
can be secured tro t h e  p l a i - n t i f f  by  t h e  g i v i n g  
of s u c h  a n  u n d e r t a k i n g ;  or 

2. I n  such action, t h e  p la j .n t . i . f f  f a i l s  
t o  y i v e  a n  u n d e r t a k i n y ,  i n  a n  amount t o  be 
f i x e d  by  the c o u r t ,  that .  the p l a i n t i f f  w i . 1 1  
i n d e m n i f y  the moving p a r t y  for t -he  damages h e  
may incur of the notice j.s r io t  cancelled. 
(CPLR 56515) 

A n o t i c e  of Pendency i s  t.he o n l y  p r o v i s i o n a l  remedy whj-ch a 

p1aint . j .  ff may employ without p o s t i n g  a n  u n d e r t - a k i n g  t.o indemni f y  

t h e  d e f e n d a n t  i n  t h e  event t h a t  p l a i n t i f f  l o ses  t h e  a c t i o n .  This 

of course l e n d s  i t . se1.f  t.o p o s s i b l e  abuse at. t h e  hand of 
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p l a i n t i f f s  who may s e e k  to t i e  up the d e f e n d a n t ’  3 prope r t -y  duri .ng 

a l a w s u i t  (McKinnev’s Consolidated L a w s  of N e w  Y o r k  A n n o t a t e d ,  

56.515 [C653.5:1], p .  4 8 1 ) .  Upon t h e  recommendat ion of  t h e  

J u d j - c i a l  C o n f e r e n c e ,  this section was amended to provi.de t h a t  in 

a n y  r e a l  p r o p e r t y  a c t i o n  (except  t o  foreclose a mor tgage  o r  f o r  

partition o r  dower), t h e  c o u r t  may compel- t h e  plaintiff t.o p o s t  

a n  u n d e r t a k i n g  t o  indemnify the defendant. Similarly, t h e  

s t a t u t e  a l s o  prov.i.des t h a t  t h e  c o u r t  may require t h e  Defendant  l:o 

p o s t  a n  u n d e r t a k j . n g  t o  o b t a i n  s u c h  rei-ief (u.). 
Here, t h e  court may e i t h e r :  r e q u i r e  P l a i n t i f f s  t o  p o s t  an  

u n d e r t a k i n g  and  keep  t h e  N o t i c e  of  Pendency i n t a c t  o r  t h e  court. 

may require t h e  Defendant  t o  post: a n  undertaking a n d  c a n c e l  t-he 

N o t i c e  of  Pendency .  S i n c e  Defendant. h a s  o f f e r e d  t o  post a bond 

and s i n c e  P l a i n t i f f s  have no objection t.o Defendan t  posting an  

u n d e r t a k i n g ,  t h e  Defendant  shall s u b m i t  $ 7 0 , 9 6 9 . 0 0  plus any 

a c c r u e d  i n t e r e s l .  a s  an  u n d e r t a k i n g  a n d ,  upon s u c h  p o s t i n g ,  t-he 

Not-ice of Pendency s h a l l  be v a c a t e d .  

Add i t i . ona l l .  y ,  Defendan t s  seek a n  order requiring the 

P l a j . n t - i f f s  to p o s t  security for (7ost.s p u r s u a n t  t o  CPLR 58501. 

CPLR §8501.(a) p r o v i d e s  t h a t  the court ”. . .shall. o r d e r  security 

far  cost-s to be q i v e n  h y  t h e  p l a i n t i f f s  where none o f  them i s  a 

d o m e s t i c  c o r p o r a t i o n ,  a foreign c o r p o r a t i o n  1,icensed t.0 do 

b u s i n e s s  in t h e  s t a t e  o r  a r e s i d e n t .  of  t h e  state when t h e  m o t i o n  

is made.” T h e  la i iquage  in C.he sta1:~ut.e m a k e s  s e c u r i t y  f o r  c o s t s  
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mandatory  w h e r e  a n  individual. p l a i n L i F f  i s  n o t  a r e s j d e n t  o f  the 

s t a t e .  It. fo l lows  t h a t  Plaintiffs a r e  directed to p o s t  a 

s e c u r i t y  in t h e  amount and manner direct-ed below.  

A c c o r d j n g l y ,  it. i s  

ORDERED t h a t  De€endant  s h a l l  post. a bond in Lhe amount of 

t h e  s e c u r i t y  deposit made by P l a i n t i f f s  p l u s  a l l  accrued i n t e r e s t  

f rom t h e  date of t h e  d e p o s i t ;  and i t  i s  further 

ORDERED that upon s a i d  posting of the bond, the Not-ice of  

Pendency s h a l l  bc c a n c e l l e d ;  and it is fl ir t-her '  

ORDERED t h a t  w i t h i n  3 0  d a y s  f rom the d a t e  of service o f  a 

copy of t h i s  order  with notice of e n t r y ,  t h e  P l a i n t i f f s  pay  t o  

t h e  c o u r t  the s u m  of $500.00 t o  be a p p l i e d  t o  t h e  payment of 

costs, i f  any, awarded against the P l a i . n t i f € s ;  and it i s  f u r t - h e r  

ORDERED , t h a t ,  w i t h i n  3 0  d a y s  f r o m  the d a t e  of servj.ce of a 

copy of  this o r d e r  w j . t . h  notice of entry, p l a i n t i f f  s h a l l  serve 

upon t h e  attorneys for t -he  d e f e n d a n t  a w r i t t e n  not , ice  of  t h e  

payment or of the f i J . i . n y  of such u n d e r t a k i n g ;  and it i s  f u r t h e r  

O R D E R E D  t h a t  a l l  f u r t h e r  proceedings, except t o  r ev iew t h i s  
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order, are s t a y e d  30 days from the date of serv ice  of a copy of 

this orde r  wi . th  n o t i c e  of e n t r y .  

C o u n s e l  for the p a r t i e s  a r e  to appear i.n room 335 at 60 

C e n t r e  Street at 1l:OOam on November I ,  2008 f o r  a P r e l j - m i n a r y  

Conference. 

This memorandum opj.ni.on constitutes t h e  d e c i s i . o n  and order  

of the C o u r t .  

HON. WALTER B. TOLIJB, J.S.C. 
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