Andersen v Young and Rubicam

2008 NY Slip Op 32611(U)

September 25, 2008

Supreme Court, New York County

Docket Number: 0113140/2004

Judge: Walter B. Tolub

Republished from New York State Unified Court
System's E-Courts Service.
Search E-Courts (http://www.nycourts.gov/ecourts) for
any additional information on this case.

This opinion is uncorrected and not selected for official
publication.




"”‘v’ﬁf‘l“".f T w’pw "“\\»\\'wﬁowrr . : : : by o e A A o
i, ‘v‘\‘,\,\' T it vt e Rt ",‘:u ; “\‘ ‘ C ”H, Dpies
I (e e S s w" ' ‘ Iy i "q;."«;w o !
X wm. b ,} L T g ,-\,-‘\\j; . ‘\‘ RN i -' PN
JE COURT TE OF 5 i A
SLURREME ¢ TE OF NEW YORK — umﬁ ‘ .
j:',?:‘:‘*,wj oy 4.,,‘1\’,«“” i{{‘:w%,;.ﬂ,‘; ) TR ;;, ‘,‘1‘ m‘fn

i stoc ks b AT b it iR ‘-':;[i?,',ﬁiﬂﬁ

e ":ﬁ"?\f}.”‘&“"':w ,3kf‘\‘iﬂ]‘}"""""”""’“‘“] ‘ : ST Justlgg b

B B A u K \J m.,“, v . o o

Index Number : 113140/2004 ? e

! *"’t‘\‘*’“y' ANDERSEN, KELVIN D. uiwa'x N.@‘“%";3?7?2:‘.x‘/’l“““‘"\f(5 “ L

Vel i ‘_ : I .u,a,w’,‘,\‘ RLEI R B !
AF «»,A e IR " v i ‘r“r;,\m[ A b ‘ R N

VS il 1 w,v\ AL . (““]\:”“\,'r,“‘ a0 '
M\ ’m gf / ‘ S LRI ho

YOUNG AND RUBICAM NN e
5 .'\\- e ’\; dlva\‘N‘ ) ‘ “/-\l‘ /\\J ' v.“ AR
I Y ‘1“‘ W 4 . .

B (\‘\’\’\\4\\

Sequence Number : 002
TRIAL DE NOVO

Hid
x‘.“

H [
[ ‘)w g

i . N ; s I " - - \1 "
Sy the m, ), ‘,f,‘/“"\\}"",\ ¥ ) x e L v . A : x \-‘r B
PR . g v' e m ,(nw. & ; T W ” . g w AH l}\m Y /”,w\\
L ; S ' .'m\-\ ’\;,‘\ ”‘ % \M\‘ . o . SR L . NS [N ol
R R o wf y"h 4‘\.,"\( g’f"kw"?v“' aﬁ : \ o _'H \‘ ﬁ e K K ‘”: ‘x d . i i o
: W N \ " | i | B r‘a\lfm."\',’.
g \\,R, R T ' i i b H\m ok Pl e g 3
) : ; \’4 L h\w\’}" gyl p ‘4\ ji‘y ‘;” i\r Ar‘m \",;\’\‘r'u‘é s ‘1‘; o il e ‘_ “w % b \; ,}(‘,," ‘u" i ’k g
KSR 7 s i Y L e G ™ s PR ‘ ”l ' k . “."‘C \\' P SRR .
LR ,Mﬁw@ {g\mﬁm. o BXR g_ i;pa s it L g o el el . v .
o o D R r:w”‘«w-w- T w;‘:,ffgtl‘swr\ ‘«‘ T e

o DA PRI o

. ! g : i e . g
[ L Dy .w 1 ‘\. 4 ‘ Nl Ve RUSTE PR N . . T
RN H” it 'h i W‘h Bl kR v o e
. E i ik i B \m,, el y AR

T T
e w‘,\,‘ N‘ r\rw

L T o
\‘1‘ et g,‘u‘ o .\.\ MR ‘\MN"_‘\‘,H‘ R
,H,\‘_H\ SRS KN A

L8
e

. ", r LIARD -w f \\- ! '”V' p“w T (KA L y»ww B
v,\, s, N hay \M‘ AR AL B L AOYA ETIVL T TR
s e b m» st " . N ity e
: T nniag ‘M ’\‘y,‘ pA MJ Ao A P TY s T AT R L e
X RN ek SR ,\mw“. ot J (, y“\ A T A N L R \H‘“J y b P
! S Qf‘ m)\\.‘,,{ Myt LY LN \\\'?’wf‘ i O R
" i Vo T B i bl L L A Ty ' w N‘A e ‘,‘ . TR R
i ,[M A ‘\w_’\y RN e A e PO il e P o S

"".‘ .\H‘F"w\
ot ; s
r‘\\‘w‘ ‘Y\m\\ il ol O R ey
A p‘;‘m i r'}\"l‘r el 1“’?‘,”,‘,@;«. ol
LN RINT \
VAT A

Mg S iR
Al e e ‘x,,, w I
Z”ZN“" ) s l(,‘r',.,,“ i Y t

ity Bl I
'u_.” \,v(_‘f,\rtéw Wi, " P 0 ‘\(]:‘,\l

i (w,\,;\g\., gl ™ e B " ‘w,‘\\

T
§ Hq\ (g LV ey e Al Ry <~-_}h‘m-/ \\(-,r'w‘\‘\!‘r by fi {8, 07 A ; - u A
u . | ] dwf ! \\\, L ,WM, AN m\“ﬁ ‘jf\“ﬂ‘ [//. W ‘gw” B \‘\, i, Sk 3 " i \\’\\ MY . ﬂ s ‘\J‘/,,\\,”r i ) D g
S, o h #, N }v PN \,\,u hoad i WL P L ‘\v y i by \w\,,\\ e | e

11 X '\ N !
byt
vy % o i 2 il b I ST Tl R 4 A “-) Py
REARAL . NN ! o Gl b A o RIS \ AT T it ,m_'u ,l‘\‘\r;i, al € g B
R e b farogalng phnecs, I is prder sm ,!n,. e R
! \_ it w, ,r.’lw\ R S AR Ot SRE o e o, il SN A A .
Sl

! R Dt e
‘ i, 4l 'm,, ! 4 AL " S \“\‘\Q,' O P LT X
'!zf oy p/’ ‘f T B g R ey ,, ot T ‘,*,“, Qb ‘
“ "'\3"‘“;‘1‘4 W Wk S e TR e gy B 6 AT o i —\*;l ”v,,‘\'/‘w‘\ gl IR o . W
S ! gl

¥ \wr e U [

SRREN \m ,\ﬂ‘\;n\‘/\, «1‘\" A Uik, T \

X :
‘ U ’l"w""“’fv“h"‘,I'\“ww,,v”’“‘"‘“ e . R NGRS RN N ’s‘w I%, - B
e it H/,\,, o ) ) o y oy B : !
g mw,“, i } »‘Hv}w RN )\\,f\‘:"\ ".,,,’S.\‘\ ‘,‘"\\4 mmw Pl A .

?“ !r m ﬂ"m
\‘\,1' é»““&' B R N R R o ; ! , ,\ ‘

; i 3yl . i)
A J ! B TR - ;mﬂ L
g n pi Y SRS <

. X ! o 4, . . |
R W \‘:“‘r‘\:‘\\“;p’x T e R ; ! R g

\‘ %
N AN

A RN

o ,,v o

b A ‘I

"

\,\‘

oy

Z\ ! i S !
oy (“\\"mr, 3 \;" il g’ o : 0 b M O VA e
b i w *‘*“’»‘J W ,u‘«\: T Uk R ERRIONY A el A T _H\, ;(m.m,x“ iy Y ‘\mu\ b
h pri AR ) M (LR A Y, ! ) M : Sargf \'wv\}\r/mn‘ , ’,;'m\ i w#‘* el
..r«“\" y 3\\5”\\ i! P ’ )_3 Ly ”\:Jv\]ﬂ’-?ﬁ,’\ﬂf b 2 . s PR S B ,‘M‘”“‘ W’\"ﬁ ‘[f“ N\ 'm‘ v
, . Sl i MR )

w“ e
,'\u,«_ u” \M ¥

bt
\/J,\\ R N N

\'fm\l i 7”, v ;
Rl ) . 3 ;
AR o \ e y s b .r . fir el SIS i
RN i) ‘., e NN D g \ T

. “.J“\\’v\;r\’\\ o \V' i 1 : B ! g

Y \rw‘\\l
IV

W w ph

i

o y
DR IR
i :

A el f L PR
S e A -._‘-,\\} .

L
i iy a0
okl ; :

PRSLTA 3 .
b s .\\\\ i .,wuu,,\(\‘ \ S
u‘\v‘ R q\ S T e m»mw AT
2 i RIETIN R e B . ; 1;,\ Bl gt
, P L A \[,\”,n ‘\1:,_\, e HJ ,.u X A ek J»r 4 )wﬁ -\yw__‘
! y; - et O . ' L " IR
"w‘,m'\ TR v\w"t\,,‘;‘w 1‘;» w\wl‘vg\,‘ R e e T \‘., o uwvr, o Y A, W ﬂl\w‘,”r“q A s
.,,,‘x‘,,; ¥ A A‘,-, B . 4, LA W ,‘_.H, o mr‘\i\w\ ) PN b BT ! RN s KXl . i K ety o) IR Ty
IP(‘ S ’,\l i "\'w\\:\r\ L A i O P i AL b & . : R A H - g u,\’ el t
: o J“), AR G : Ty LR
| gy K RN wvw T " [ A Sy
i ,l' ! Tt i AR E LA ! JEE
it IN \J’, by Coder "n\,\\ a L "\J‘]J v
,\‘iv ; A e \w /v,w,ﬁ, L
“ oy 1t Wi C‘H " A
e ("‘,'1‘\‘\/7 k) ke \',,\f‘ S
g Rt r,/!\;y ‘4_‘ IR

vl-‘\ﬂw'h‘ i ! , X DL R : . ) r R
T{ (‘ \“"f V ety VA RN PV St e o T B O u,‘."‘ . AR ey v f “‘\'\,\\\ G N
o) Ll (S Ll B . o # L u\w,‘,,‘);

PRGN g [ ‘r T -

e A R

. H \ﬁ,.\ ) A \,,', s .
¢

‘
A
il ‘1\"“\\ .l' i il ) Iy '\u(,"i”'\ ;
it i

.,‘\\,(,,‘ g

s ‘;\Jmf/;},:« i "'4
JRTTNL I
RS

LR \‘"\,’f‘_ i o SRR G L g prle ; \‘H, i PO ; \. I GRS .
v ‘u‘ Vo wo | by pa ks SRR , ", ' .
A .

\?lvrﬁ i R R E i A ; 3\ PRSI
,‘L g”,”w A,’;“ ‘,“.”\ [N m‘/w : ;,”‘ A e d ' ; (RN b ki M“\ﬁ o \ u"n )
: s K R b g k A \fi"v-‘\‘.‘ L J" T
/‘.,,_‘, ,w et AR rab ™ ot .,; \;\./ P i R Lt O .,
PR Ll et A Jy . : AN i Y w/»,w i
P f o h\/\""]‘w, ,"ww ‘ el b “”,‘_‘w;ﬂ,\ V\l‘uvwm, ,w ! N RS [l :
Al 1‘~u”’.‘<1\m\~ Ly m“,ﬁ\ R AR IR » S ‘,‘:u“ & ‘w'"w‘,l‘;‘/’(\‘/m,\w ,‘ \ﬂ\‘:\“‘w
/ e /‘,\n,, w\"d’j"’*ﬁ H{A\l MIV\ gy A (i S o RN AU M,. e Hm, . ‘,‘:;,; «3‘*1””\‘«’53,.,;'/,' L Cy .
3 Bt e e R A : : f f ! T SR Rl L R \“,‘“w , AN YRR ' rmv
LAt y‘ m, o i ] i i " ; L A s LIRSV i I gt T w,,y '\ \.m ,,‘ "o
i "” K ‘\‘“iﬁ/‘*‘:wm.,m TR e VAt RN R L o i, ot ol ,u:r\k ¥ l'. ' "“”( v-‘\wl 5

; il : Lo ;
N K17 N [T o SRR ki paRdus i ; -' ‘\:\M- SRR m\ 1’ SRR
; \ i I et
EA “\r’,u"‘, N ,H AR R \NVH\,,
g ARIMTRS "'”M“ ™ . i ¥

i g
- A g ¢ gy Tl
i i . Mr i’ “\ L] " PRRY - - IR \
bk WD ! A P me W i 4 s R BV o . i B A i x 3 !
N | 'U‘H Rag 3 ; 130 o 1 LAY A : P e o B ; AT A R R R AT
Mm.,«’ir. T i TR B e G ,\\,r.\v,\;\m Fak G S '. 2 'p,u A L L e S ,,\“\w gyl AN

"
‘y‘ "’ ) das it
u‘_\ S

RRRNE [ ort B oy g T e ke iy i o ;

il el g el B }H R ’-‘.P"’“ ”\\*', RalgenyN u“w W\N* ’ P ey T ".H o ) i ,\:v"'-' r«fr o E T e, J “‘ M’\*‘\ X

o & X ,r/u »u‘\ P e w\,[ {F}v\x“ﬂlu‘(\\’r\ - thin ST Lot ‘ [‘ Ll Nt 1 o ,‘" Vbl T R ’, e iy
il M, e e I Ml ey O e T . 7 o ool H o e
L"‘“ b 1 H.,wm.m‘\\,ur uJ BRI G ;N : S hedet

St b b PARIN e
i ,w,,» Tk, T wr-‘, ¥ ,\:r, i m \,m,w\\ T e
g _‘ i X I s ‘:h .

ol VA X o 4 b i 4 LA

» e \\‘ i . B e i o 1l

J o (ReoRe Do e i i ‘ RS T o “’ _;i" o

. L, ;“‘ﬂ”vu\,\)\ e ol ‘. t' Ui f\,(\g/\:: N\I i, i o “1 . y ") “ i J ! S i ¢ i P “.“ phue i 4 il 'u”'y\n ‘,’,w:,_z,s‘ PRGN
':‘u.l"’-iw‘w"f/"f'?l"’r 4« LIRS 'x mh«’&‘,&:’ Cell tlﬁ- .’l n“ . SRR R N ) }T“Rl b 1\ ’ M m"m‘w MLt
iy ”"”\w\ Lt !

i »‘1 J .
;

i ,,\u i BN
o w e L i, ‘\\’N v/\ y\n i

i b s, \\A P
! a3 ,‘ | NN o T e R I L SN e L e
,, /- ",’\\”,{",“:j/”ff\‘“\ i ” \ Pm G IR .,\‘ , _ ..,._‘Hy\;\“\ \.\_M) M—ym /r, i ! i i 15 d
m\ ‘\u s \IL “\*"1“]4“3\_ v . it ' : "t \\H Ly N v ‘»r‘ «U g J m i Lw\\ ,\ "

. A
. R A R T \\\-\.-‘ h o
‘ I TN m‘\?‘ {d A ,{'i. ,;-\\.)\;N\“_“w,\uyr{\ ‘\,’ & " o V " J\\ H ki ‘,y‘ ‘H,“ 1ot BoTA ‘\\u\,,‘ ‘;,t ’\\‘\’ s T \“,rr‘/’ L L )
| L r; . SN e ,/, $ e ”'m tle ,\\v.ur, . - J ‘\;u A ‘mrm.u K e il \‘r\“\" e ,‘J o N
L -’{\4\.’\ [y 2 i L U”‘”‘! ‘.,w‘\, ! 'v“‘h.« ‘\rj‘,\\‘w th R - R \ S v\\“,’,,ﬂ_ S - H‘\‘ . y ‘ ‘ o0 ‘\,u ¥ \ v po
PRI kO ! et et I el . o " o Mm” i (- o i ' .
a0t ' AL S e “,"\\’\\;,r,; i v o PR Wty R




[* 2]

SUPREME COQURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: IAS PART 15

KELVIN ANDERSEN
Index No. 113140/04
Plaintiff, Mtn Seq.002
~against-

YOUNG and RUBICAM ' p,‘

Defendant.

WALTER B. TOLUB, J.:

This is Plaintiff’s post-trial motion .ﬁ@g_fda new trial or for

a judgment notwithstanding the verdict for the Defendant.
Facts

Plaintiff, a 58 year old former employee of Defendant, a
global group of companies that provides marketing and advertising
services. Wunderman is a direct marketing division of Defendant.

In July 1998, when Plaintiff was 50 years old, he was hired
by Wunderman as a Creative Supervisor. In October of 2000,
Plaintiff was promoted to a senior level position as an Assoclate
Creative Director (ACD).

In April or May of 2002, Plaintiff received a written
evaluation of his job performance as an ACD. Plaintiff received
an overall rating of “meets expectations,” but received a rating
of “below expectations” in two categories, (1) “works quickly and
handles multiple assignments, and (2) thinks about client needs

beyond the current assignment.” Examples put forth by the
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Defendant for Plaintiff’s “below expectations” rating included
being approved for 10 hours on a certailin project and billing 93
hours for it, being approved for 35 hours on a project and
billing 93 hours for it and being approved 25 hours on a project
and billing 50 hours for it.

At some point, Defendant received complaints from clients
who specified that they did not want so many ACDs working on
thelr projects because of the higher billing rate. Defendant
came to the conclusion that it had more senior level employees
than client billing supported and that one senior-level position
would have to be eliminated. After an evaluation of senior level
employees, Defendant decided that Plaintiff would be terminated.

In or about October 1, 2003, Plaintiff was called into his
supervisor’s office and was terminated from his position.
Subsequently, Defendant hired two individuals substantially
younger than the Plaintiff.

Plaintiff commenced the underlying action arguing that he
was terminated from his position because of his age in violation
for the New York Executive Law §§ 296 et. seq., and the New York
City Administrative Code §8-101.

The trial of this matter commenced on March 17, 2008 and
continued through March 26, 2008. At trial, Defendant argued
that Plaintiff was an at-will employee and was terminated for

legitimate business reasons, not because of his age. After a
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five day trial, the jury returned a verdict in Defendant’s favor,
finding that Plaintiff failed to meet his burden of proving that
age was a determinative factor in Defendant’s decision to
discharge him.

plaintiff now brings this post-trial motion for a new trial
or for a judgment notwithstanding the verdict arguing that the
jury verdict was contrary to the weight of the evidence, that
Defendant engaged in unfair surprise and that Defendant presented
defenses that were not alleged as affirmative defenses in its

Answer.

Discussion
CPLR §4404 provides that after a verdict is rendered, the
court may (1) grant judgment to whichever party is entitled to 1t
as a matter of law (JNOV) or (2) order a new trial on the ground
that the verdict is contrary to the weight of the evidence. CPLR
§4404 (a) provides that:

Motion after trial where jury required.

After a trial of a cause of action or issue
triapble of right by a jury, upon the motion
of any party or on 1its own initiative, the
court may set aside a verdict or any Judgment
entered thereon and direct that a judgment be
entered in favor of a party entitled to
judgment as a matter of law or it may order a
new trial of a cause of action or separable
issue where the verdict is contrary to the
weight of the evidence, in the interest of
judice or where the jury cannot agree after
being kept together for as long as is deemed
reasonable by the court.

(CPLR €4404(a)) .
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JUDGMENT NOTWITHSTANDING THE VERDICT (JNOV)

First, it must be noted that by failing to move for a
directed verdict on the question of whether Plaintiff was
terminated because of his age, Plaintiff conceded that the

question was one for the jury (Miller v. Mjller, 68 NY2d 871

[1986]).

Once the jury returns a verdict, JNOV is only proper when
the Judge believes that on “this” record, reasonable minds could
not differ and there is therefore only one way the jury could or

should be able to decide (Siegel, New York Practice, §405 (4™

ed.) [2005]). Since the Plaintiff has the burden of proof, it
has been held that a verdict for the Defendant can be set aside
only when the evidence preponderates greatly in the plaintiff’s
favor. In other words, the scale must tip sharply in order for
the judge to set aside a defendant’s verdict (Siegel, New York
Practice, §406 (4 ed.) [2005]; Cohen y. Hallmark Cards, 45 NY2d
493 [1978]).

Motion For a New Trial on the Weight of the Evidence

When the court sets aside a verdict on a post-trial motiocon
under CPLR §4404[a], it may grant a new trial instead of awarding

outright judgment to the other side (Siegel, New York Practice,

§406 (4'" ed.) [2009)). Granting a new trial is the route the
court takes when, while not confident that any party is entitled

to judgment as a matter of law, it nonetheless finds the verdict




contrary to the “weight of the evidence” (id.).

Although the question of whether a verdict is against the
weight of the evidence involves a discretionary balancing of many
factors, for a court to conclude that the verdict is against the
weight of the evidence, there must be no valid line of reasoning

which could possibly lead rational people to the conclusion

reached by the jury on the basis of the evidence presented at

trial (Cohen v. Hallmark Cards, 45 NY2d 493 [1978]; Mann v. Hunt,
283 AD 140 [3™ Dept 1953]). 1In any case where it can be said

that the evidence is such that it would not be utterly irrational
for a jury to reach a certain verdict, the court may not grant a

new trial (Mirand v. City of New York, 84 NYz2d 44 [1994]

(emphasis added); Larkin v. MVAIC, 23 aD2d 488 [1°** Dept 1965)).

Issues of fact are to be resolved by the jury. If the facts
give rise to conflicting inferences, it is for the jury to decide

which inferences it will adopt (Rosen v. MVAIC, 22 AD2d 210 [ 3

Dept 1965]). If there is an issue of credibility, it is for the
jury to determine which witness is telling the truth (Sherman v.
Smith, 23 AD2d 642 [1° Dept 1965)). If reasonable minds may

differ, it is for the jury to determine who prevails (McDonald v.

Metropolitan St., 167 NY 22 [19201)).

In short, a new trial cannot be granted if the jury could
have reached its conclusion on any fair interpretation of the

evidence (Goldstein v. Snyder, 3 AD3d 332 [1° Dept 2004]1).
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The Instant Appligation

In the underlying trial, there was conflicting testimony
presented as to why the Plaintiff was terminated from his
position. The jury was properly called upon to assess the
credibility of the witnesses and properly considered the issues
and facts in reaching its verdict.

Plaintiff has failed to establish that the verdict was
against the weight of the evidence such that he may be entitled
to a new trial. Plaintiff is unable to show that there was any
prejudice such that a new trial could be warranted.

pPlaintiff’s argument that he was surprised by the evidence
at trial is disingenuous. The same issues Plaintiff raises now
were the issues which were the focus of pre-trial discovery
presented by the Defendant at the summary judgment stage of this
action.

Moreover, the Court properly instructed the jury pursuant to
pJI 9:1 and adequately explained the parties’ respective burdens
of proof. On March 7, 2008, the parties submitted proposed jury
instructions to the Court. Thereafter each party submitted
objections to the other party’s proposed jury charges. ©On March
25, 2008, the Court reviewed the charges on the record and ruled
on the objections for both parties.

Plaintiff’s remaining arguments are not supported by the

record and cannot overcome the jury's factual determinations.
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The jury’s determination that the Defendant did not discriminate
against the Plaintiff on the basis of age is entitled to great

deference and should not be disturbed.
Accordingly, 1t 1is

ORDERED that Plaintiff’s motion for JNOV or for a new trial

is denied in its entirety.

This memorandum opinion constitutes the decision and order

of the Court.

Dated:%)/ﬂﬁ/dg

L/

HON. WA;TER B. TOLUB, J.S.C.




