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SI_JPlWME COLJRT OF T H E  STATIC O F  N E W  YORIC 
NEW YOliK COUNTY: TAS PART 6 

In the inalter of the Application of John Ramos - 04A3060, 

Petitioner, Indcx No ,  401717/06: 

For a .Iudgiiicut Pursuanl to C.P.L.R. Article 78 

- against - 

1) ecis io 11, 0 r dc r 
a II d J 11 d iJrnen t 

I’etilioner, .lohi1 liamos, pro se, who is currently incarcerated at the Coxsackie 

Con-ectional Facility in Coxsackie, New York, ~ ~ m m e n c e d  this Article 78 procooding to compel 

respondciit, Ncw York City Department orCoi-rections (“NYCDOCS”), to providc petitioner access 

to cei-laiii NYCDOCS records pursuant to the provisions of the Freedom of Information Law 

(“FOlL”). Respondent opposcs Ihe motion on the grounds lhal petitioner rails to state a cause o l  

action and/or that petitioner’s claim is moot because respondent provided a responsc to the FOIL 

requcst, 

By lctter dated Novcinbcr 27, 2007, pctitioner filcd a FOIL request for certain legal 

reports aiid logs regarding legal inail he sent and received, property VOL~CIICI-S, and reports oftlie filial 

disposition of his pcr-sonal property; this infoniiatioti was sought as rclatcd to the period petitioner 

was detaincd at tlic Gcorgc Motchan Dcteiition Cciitor, li-om July 2003 through May 2004, as wcll 

as a short pcriod oftime he was housed at the Manhattan Detciitioii Coinplex, which petitioncr rcfers 

to as “the Tombs”. By letter dated December 12, 2007 from NYCDOCS’ Deputy Commissioner 
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Steplien J. Morello, rcspoiideiit acknowledgecl receipt of petitioner’s request and stated that 

petitioiicr shoiild expect notificalion witliin thirty (30) days as to wlictlicr his rcquest would bc 

granted or denied. 

Betwecii January 2008 and March 2008, a series of letters wcrc cxcliaii_~cd bctwccii 

pet I t i oiler and respo ndeiit , by which p ct i t i on er at t em pled t o 013 t ai 11 res po ndc ri t ’ s coin I:, 1 i mice wit h his 

1 4  1 L ~‘cq 11 cs 1. By 1 e 1 I ~ “ r  tl alccl Marc Ii 2 6, 2 O ( J  S , Dc 1’ LI 1 y S i i  pci-i i i t cn cleii t Mol-e I Io ad vi sed pet i tic) n c‘ I- 

that rcspondent was iiiiable to process pelilioner’s requcst, bccaiise peti tioner liad iiot provided his 

“Book & Case Number” and/or his “NYSID Numbcr.” The March 26 letter asks petitioner to 

provide his NYSID N~iiiiber aiid Book k Casc Nuiiibcr, along with a copy orhis request, i lhe  still 

iiceds copies of the requested documents. By lctter dated April 2, petitioner responded that lie did 

not have his Book & Case Number, but provided his NYSID nunibcr. By letter datcd June 7, 

petitioiicr wrote to Martin F. Horn, Coiniiiissioner of NYCDOCS, complaining that tlicre still had 

been no response to his FOIL rcquest sent in November 2007, and informing C‘ornmissioncl- Horn 

of petitioner’s intent to file an Article 78 proceeding on Julie 15, 2008. Therealter, by letter datcd 

June 37, petitioner wrote to Commissioner €10ni that respondent refLised to inake a deteiiniiiation 

on his request without inforniing him to whoiii he could appeal, that he had sent two lcttcrs 

requesting Mr. Hoiii’s intervention, and that l i s  administrative remedies were now exhaustcd. Also 

in that letter, petitioner informed Conmissioner Horn that his previous letter oIJune 7 was his final 

appcal aiid that he intendcd to filc an Article 78 proceeding for a writ of mandamus in July 2008. 

Petilioiier filed thc instant petition on July 18, 2005. 

Meanwhilc, by lctter dated June 7, Mr. Morello advised petitioner that NYCDOCS 
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was still i n  tlie proccss orgathering inatcrials that might be rcspoiisivc to petitioner’s FOIL request; 

pctitioiier was informed that it would take at least rour (4) wccks to gather and review tlic records 

that may be responsivc to his request. By lettcr dated JUIY 21, DepLlly Comiiiissioner Morello sent 

petitioncr a copy olliis ‘‘11~’l’S lieccipt I-Iistmy,” which detailed tlic facilitics at wliicli pctitioncr had 

bccn housed betwecn July S ,  2003, and Octolicr 4, 2004 ( k s e  facilities were the Manhattan 

Detention Complex, tlie George Motclian Dcteiitioii Center, and the Robert N .  Davoren Cenlei-). ‘I’lie 

JUIY 21 letter also advised petitioiicr that on Octoher 4, 2004, his property was lrarisferred Lo tlie 

Iniiiate Property Uriit and subsequently destroyed. With rcspcct to the Icy1 mail log, petitioner was 

advised that respondent was still i n  llie proccss ofgntlwing materials, and that i t  woulcl take at least 

four (4) weeks to gather and rcvicw tlie records thal may hc respotisive to his request. Finally, by 

lcttcr dated August 6, 2008, respondent provided a further rcsponsc to pctitioner’s FOIL request; 

respondent sct foi-tli that i t  had coiiducted a diligctit scarcli for tlie legal inail logbooks for the tinie 

fiarnes of petitioner’s request, but they werc not found, Anncxed to rcsponclciit’s answering papers 

arc mct~~oraiida li-om the wardcns at cach of tlic tlircc llicilitjes a1 which petitiuncr had bccii housed 

at bctween JUIY 5,2003, and October 4,2004. The memoranda explain that searclies wcrc conducled 

For the requesled records but that the facilities were unable to locate the 1-ecoi-ds. 

Respondent provided pctitioiier with some of Ihe records responsive to his FOIL 

request during thc pcndency of this proceeding; as such, the petition is moot. Tellier v. N .Y.C .  

Police Dept., 267 h.D.2d 9, 10 (1st Dep’t 1999). With respect to the docunients that were not 

located, “[wlhcn an agcncy is unablc to located docuineiits properly requested under FOIL, Public 

Officers Law $ 89(3) requires the agency to ‘certify that it does not have possession of [a reyucstcd] 

I-ccord cor that such record cannol he found al’tcr diligcnt scai-cli.”’ Rattlcy v .  N.Y.C.  Polict: Dept., 
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00 N.Y.2d  873, 875 (2001) (hi-ackets in  i11tcr11itl quotation in origiiial). Respondent’s coiiiiscl’s 

affimiation that a diligent search was p e r h m e d  satisfies tlic ccrtificalion requirement and reiiders 

a pctitioiier’s FOIL application moot. Id. Acco~-dingly, it is hereby 

ORDERED that the petition is denied and disiiiissed in its entirety. This constitutes 

the decision, ordcr, and judgment 01 the COUI-l. 

-4- 

[* 5 ]


