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JOAN B. LOBIS, J.8.C.: m'f' In Pomon L ””JUdgment Ch'mm'm« c mus

Petitioner, John Ramos, pro se, who is currently incarcerated at the Coxsackie
Correctional Facility in Coxsackie, New York, commenced this Article 78 procceding to compel
respondent, New York City Department of Corrections (“NYCDOCS”), to providc pctitioner access
to certain NYCDOCS records pursuant to the provisions of the Freedom of Information Law
(“FOIL”). Respondent opposes (he motion on the grounds that petitioner [ails to state a cause of

action and/or that petitioner’s claim is moot because respondent provided a responsc to the FOIL

requcst,

By letter dated November 27, 2007, petitioner filed a FOIL request for certain legal
reports and logs regarding legal mail he sent and received, property vouchers, and reports of the final
disposition of his personal property; this information was sought as rclated to the period petitioner
was detained at the George Motchan Detention Center, from July 2003 through May 2004, as well
as a short period of time he was housed at the Manhattan Detention Complex, which petitioner refers

to as “the Tombs”. By letter dated December 12, 2007 from NYCDOCS’ Deputy Commisstoner
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Stephen J. Morello, respondent acknowledged receipt of petitioner’s request and stated that
petitioner should expect notification within thirty (30) days as to whether his request would be

granted or denicd,

Betwecen January 2008 and March 2008, a series of letters were exchanged between
petitioner and respondent, by which petitioner attempted to obtain respondent’s compliance with his
FOIL request. By letter dated March 206, 2008, Deputy Superintendent Morello advised petitioner
that respondent was unable to process petitioner’s request, because petitioner had not provided his
“Book & Case Number” and/or his “NYSID Number,” The March 26 letter asks petitioner (o
provide his NYSID Number and Book & Casc Number, along with a copy o[ his request, il he still
nceds copies of the requested documents. By lctter dated April 2, petitioner responded that he did
not have his Book & Case Number, but provided his NYSID number. By letter dated June 7,
petitioncr wrote to Martin F, Horn, Commissioner of NYCDOCS, complaining that there still had
been no response to his FOIL request sent in November 2007, and informing Commissioner Horn
of petitioner’s intent to file an Article 78 procecding on June 15, 2008. Thereafter, by letter dated
June 27, petitioner wrote to Commissioner Hom that respondent refused to make a determimnation
on his request without informing him to whom he could appeal, that he had sent two lctters
requesting Mr. Horm’s intervention, and that his administrative remedies were now exhausted. Also
in that letter, petitioner informed Commissioner Horn that his previous letter of June 7 was his final
appeal and that he intendcd to file an Article 78 proceeding for a writ of mandamus in July 2008.

Petitioner filed the instant petitiont on July 18, 2008.

Meanwhile, by letter dated June 7, Mr. Morello advised petitioner that NYCDOCS
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was still in the process of gathering materials that might be responsive to petitioner’s FOIL request;
petitioner was informed that it would take at least four (4) weeks to gather and review the rccords
that may be responsive to his request. By letter dated July 21, Deputy Commissioner Morello sent
petitioner a copy ol his “IPTS Reccipt History,” which detailed the facilities at which petitioner had
been housed between July 5, 2003, and October 4, 2004 (these facilities were the Manhattan
Detention Complex, the George Motchan Detention Center, and the Robert N. Davoren Cenler). The
July 21 letter also advised petitioner that on October 4, 2004, his property was transferred (o the
Inmate Property Unit and subsequently destroyed. With respect to the legal mail log, petitioner was
advised that respondent was still in the process of gathering materials, and that it would take at Icast
four (4) weeks to gather and revicew the records that may be responsive 1o his request. Finally, by
Ietter dated August 6, 2008, respondent provided a further responsc to petitioner’s FOIL request,
respondent sct forth that it had conducted a diligent scarch for the legal mail logbooks for the time
[rames of petitioner’s request, but they were not found. Annexed to respondent’s answering papers
arc memoranda [rom the wardens at cach of the three facilities at which petitioner had been housed
atbctween July 5, 2003, and October 4, 2004. The memoranda explain that searches werc conducted

for the requesied records but that the facilities were unable to locate the records.

Respondent provided pctitioner with some of the records responsive to his FOIL

request during the pendency of this proceeding; as such, the petition is moot. Tellier v, N.Y.C.

Police Dept., 267 A.D.2d 9, 10 (1st Dep’t 1999). With respect to the documents that were not
located, “[w]hen an agency 1s unable to located documents properly requested under FOIL, Public

Officers Law § 89(3) requires the agency 1o ‘certify that it does not have possession of [a requested]

record or that such record cannot be found after diligent scarch.” Rattley v. N.Y.C. Police Dept.,
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90 N.Y.2d 873, 875 (2001) (brackets in internal quotation in original). Respondent’s counsel’s
affirmation that a diligent search was performed satisfics the certification requirement and renders

a petitioner’s FOIL application moot. Id. Accordingly, it is hereby

ORDERED that the petition 1s denied and dismissed in its entirety. This constitutes

the decision, ordcr, and judgment of the court.

Dated: September af 2008

JOAN . LOBIS, 1.5.C.




