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SCANNED ON 911612008 

5225 and 5205(c)(S),  hor an ordcr directing dcfendant, Howard 13. Katz (“defcnilaiit”), to t w i  

ovcr tlic fmds held in his accounts at Fidclity Iiivestmcnts, to wit:  2AA-089897, ?AX-077330, 

267-426342, 267-432873, XS6-104027, XU-104035, and XS6-104043 (the “Fidelity Accowds” 

or “Accounts”), in partial satisfaction of a cei-tain judgnien1 against thc dcTcndant, Judg,mcnt- 

Dcbtor-, in lliis action. 

Accordins to the plaintiff, on or about April 15, 1991, a dciiciency jtidgment (Ihc 

“Conncclicut Judgment”) was entcred in Favor of plainti F f  s predecessor-in-intcl-cst, The New 

Connccticul Bank and Trust Coi-npaiiy, N.A., aiid against ckfendant in tlic casc entitled, The) N P I V  

ConiiiJ‘cYicur Batik {iiid 7 h u t  N.A 1) 6 i7ticl I2 Sultoiistull Avetiiie, liic., I Y m w t - i i  13. kirr, tY [ [ I . ,  

lxfore the Superior Court, Judicial District of Ncw IIaven 111 the Stcltc of Connecticiit. ‘I’he 

Connecticut Judgmenl was for thc total sum uP$3S0,061 .(I6 in  favor of plainti rl: 

The CoiiiiecticiiI Judgmcnt was assigned lo J.D.C. Finance Company I l l ,  I,.P J.D.C. 

Finance Voiiipany 111, L.P. assigned it to Value LIccovci-y Group, Inc. Voluc Recovery Group, 
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liic. assigned i t  to The Cadle Coiiipaiiy, which llicu assigned it to plaintiff hcrein. 

011 May 3, 2006, ~ ~ I a i ~ i t i ~ ~ ~ c o ~ i i m e n c c d  the instant action to domesticatc thc Connecticrlt 

Judgment to New York. Based on thc Uoi~necticut Judgmcnt, on March I ,  2007, tlic Clerk 

entered a Judgment against defendant in a told aiiiount of $S70,272.05 (the “.!udgmcnt”;). 

Plaintifi’engaged i i i  post-jiidgnient procccdings, and ascertaincd thal defendant maintained the 

afo remcn t i on ed fi 11 anci nl ;iccouIi t s at Fi dcl i ty Invest ti1 e11 t s . 

I’lainti Kcontends tlinl it is aiithorized under CPLR $S225( a) to seek recovc~-y O F  h e  I-iInds 

which are held in del‘cndant’s Fidelity Accouiits. Morcover, pttrsuaiit to CPLK $ 5 3 0 5 ( ~ ) ( 5 ) ,  thc 

additions to the Fidclity Accounts occurring h i 1 1  f-10 days prior to the filing o r  the instant action 

on May 3, 2006, through Jaiiuary 31, 2008, which total $384,878.95, :ire 1101 subJcct to 

exciiiption from cxecution as IRA, pciision, or [rust hinds. Fut-theiinore, ;ill ol‘sucli monies 

would be subject to exccution as fraitdulent conveyances, also in accordiuicc wit11 the C P L R  

$5205(c)(5). Therefore, this amount would not bc cxeiiipt from cxccution pursuant to C:PT,K 

85205(c)(S). In fiirtlicr support, plaintiff submits copies of tlic statemenls from tlic Fidelity 

Accounts, for the period 2006 tlirougl~ JijliuiIry 200S. Plaintiff also submits ;I listing o f  cadi 

addition to the Fidclity Accounts, with the datc of each addition and descriptioii oi ‘ the type of 

addition, i.c., deposit, intercst, or dividend (the “List”). Plaiiitii’rcoiitciids that 11ic total additions 

to the accoiints ovcr the past two years amount in the aggregate to $3S4,87S.95, and that plaiiitiII‘ 

is cntitled to 311 ordcr Ibr titmover of that s1iiii in  partid satisFaction of tlic Judgment. 
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Defendant's Ci-oss-Motion 

In  response, dcfetidant cross moves pi i~suant  to CPLR 8 5222(b)' and (d) for ;11i ordcr 

vacating the restraints plaintiff currently hw 011 his Fidelity Accounts. 

13 cknd an t argues that pl aiii t i li' s 1110 ti o 11 i s p ro c cd 11 rally de fcc t i vc , P 1 ai ii t i If can 11 o t t i  r 111 6 

This action was one Tor summary JiidStilerit ill lieu of coniplaint seeking rccogriition ol'a 

p u rpoi-t ed de fau 1 t jud gmeiit ob t ai ncd against defend ant  in Connect i cut . ~%'11e11 pl ;i i 11 t i  rf vc' as  

grantcd suinmary judgment 1'17 liezr of  complaint, this action was disposed. Ther-efoi-e, plaintiff's 

request that deUendaiit turnover the filnds in his Fidelity Accounts must he bi-ought as a special 

procccd i ng. 

Fut-tlier, plaintift'ci-roneously stayed Ihe Fidelity Accounts without sci-ving iipon 

dcfendant a Notice to .ludgment-Debtor. Defenclant claims that he first Icarncd of the resirahits 

when he inquired aboiit thc Accounts, and that he iievcr received a copy of the rcstraining notice 

served upon Fidelity Iiivestments ;IS required b y  law. 

De fend ant fiir thcr argues tli a t p 1 i i in t i rf s inn t i o 11 i s subs t an 1 i vc 1y de fec t i v e. D c Tt. ndan t 

asserts Iha t  he is a Floricla domiciliary. Plainlifl brought this action for summary$ idginelit 111 

I iw  of complaint in New Yo&, inslead of Florida, al'tcr having voluntarily discontinued its action 

i n  Florida, in 01-del- to take advantage o r  Ncw Yorlc law, and esccutcd its jticlgment agnlnst 

propn-ty localed in Flol-id:i t h 1  i 1 w:is not ablo to cxecute rlgaiiisl under 1;loricla l c l \ ~  Given that 

the Fidelity Accounts are all located in Florida, and subject lo Florida law, the Ncw York Court 
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camiot cxei*cisc its jurisdiction upon them. 

Dehidant  fill-ther contends that none of Ilic Fidelity Accounts are of tlic ty lx  which can 

be exccutcd upori. First, two of tlie accouiits arc retircmeiit accounts. Nest ,  two utlicl-s arc 

:lccolmts which dcfmdaiit holds with 11;s wifc i-ts tcliilIits by thc entircty, it type ufowiici-ship i i o ~  

recognized in the state of New York with I-egiird to hank accounts. EWII iT plaintif'fcoiild 

cxecutc on sucli accoiiiits, plaintiff would oiily arguably be ciititlcd to ai inter-cst in  this account 

irdefcndant's wifc predeceased Iiini. Further, otic of such accounts has bccn closod since March 

2007. Fil-ially, the l-eniaiiiiiig tlii-ee accounts arc all UGMA accounts of which dcl'endntit is tlic 

custodian and in which defeendant has no beneficial interest. 

Inasiiiuch as Ilie Fidelity Accounts do not liavc the amount of money plaintiff sccks, 

plaintiffs arguiiieiit that i t  is entitled to eveiy dollar that went into and out of such Accounts over 

tlie past two ycars is wholly without mei-it and warrants sanctions against plainti  f ' l l  Fui-tlier, 

plaintif[ has stricken out [lie name of thc Account holders on each o f  the Fidelity Accounts 

sliitcments, imakiiig it appear as if deferidant was tlie sole accouiit holdci-; such nction is also 

sanctionable. 

P1:iiiitiff s Reply 

It1 apposition to defendant's cross-motion, plaintiff argues that ddenclnnt fails IO support 

i t s  purported defenscs with aiiy relevant case law. The instant motion W:IS ~iiicliiL'Sti0iiiil1ly 

scrved, with notice to the defcndant, Judgment-Debtor, pursunnt to CPLTI 5 5225(n). The action 

does not cease to exist after Judgnient is eiitet-cd and plaintilTrieed not coiiimencc a new action, 

Further, contrary to defendant's contcnlion, this Coiirl has jurisdiction over clcfciiciiiiit, 111e 

Judgment-Dcblol., to clircct the turnover of the fLinds in his Fidelity Accounts to  thc plaiiitil'l'tc) 
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satisry the Iudgment. . lud~iient-dcbtor~ can bc ordered to  turn ovcr out-of-st:itc assets to ;I New 

York Slici-iU. Further, the instalit mattcr was reduced to a judgnicnt and clcf’cnd~int I ~ C W  

siiccessliilly claimed ihnt the Court liereill lacked jurisdiction over him. Notwillislanding, 

dcfcndml lias sufficicnt uiiiniinuiii contacts with thc State o f  New Yoi-k, in that defcndant leases 

an spartiiicnt in Ncw ‘York, New Yorlc. And, since Fidelity Invcstments is 1-egiskrcd to do 

biisincss in  Ncw Yol-lc State, Ihc Court lias jiirisdictioii over the Fidelity Accouiits ;is wcll. 

111 light o r  the stntemerits from the Fidclity Accounts, dcrendant’s m-ymciit l h u t  11ic 

amount sought is not in his accounts lacks merit. 

With respect to the accounts d e h d a n t  holds with his wi I;: :is tcnants by thc entirety, 

derelidant admits that New Yor-k dues not rccognizc tenants hy  the entil-cty with r c p - d  to h n n l i  

accounts. Howcver, piirsiiaiit to Banking Law 5 675, tlierc is a legal prcsLiniptioii tha t  h a l l ’ d  h e  

riioiicy in such accounts is his and not his wife’s. Defendant should thus bc oidel-ed Io ti im over 

one Iialf ofal l  thc hiids licld in tlie Fidclity Accounts which are held as tenants by tlie entirety. 

Defendnnt’s claiin that he is only “ciistodian” of thrcc of tlie Fidclity A C C ~ L I ~ I ~ S  also lacks 

merit. All ofsucli Accounts bcar his iiaiiie and iioiie say that thcy are UGMA accounts. 111 any  

case, the moiiey still heloiigs to derenclant and can be withdrawn at any timc. It is clear that the 

h i d s  for said Accounts go directly into dcredant’s own pocket, for his  own bencfit, to avoid 

sat is fiic 1 io 11 o f llic .luclgmcn t , F urlher , d e fciid an 1 caii 11 o t re rii t c tli at t he m c7 11 e y trans fci-red i n lo 

such Accoiiiits ai-e all fraudulent convcyances aiid suL>.ject to tiiriiovcr piirsuaiil to the Judgniciil 

hei-ci 11. 

Defciidanl failcd to establish any bases 3s to why the subpoena with restraining noticc 

sliould be liftcd. Finally, Fidelity investmcnls, and not tlie plaintiff, rcdnctecl the nccounl iiaiiics 
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when i t  provided plaintiff with the copies oTt1ic statements. 

Del’cnd ;i 11 t ’ s R el, I y 

Plninlifl’ iindisputedly served llic restraining notices upon Fidelity Tnvesiments ay ins t  

defcndant’s Fidelity Accounts without serving defcridiunt with a Notice to Juci~~nt.~it-Z)chtol. 

pursiimt t o  CPLR $ 5232(d). Thus, tlie restraints must be lifted. 

Ry defendant’s ow11 admission, $38 1,365.55 ol‘these deposits wci-e made illto 

de h i d  ant ’ s “c 11 ec IC i 11 g ” accounts . “Checking” a c c o 11 ii t s are not the t 411 es CI f ;i c c o 11 ii t s cl el i 11 eat cd 

in CPTX 3 5205(c ) (5 ) ,  :md thercfore, $381,365.55 ofthe $384,S7S.95 to which plaintiff clnims i t  

is entitled caniiot be thc stibject o r a  turriover ordcr. And, it is undisl7uted that thesc accounts iii)  

lonser liail tliesc i-nonies within tliem. 

Fui-thcrruorc, two of the accouiits are individual retirement accounls, which are 

spccificnlly cxenipt rroin bcing tLii-ned over pursuant to CPLR $532S(a). All p l ~ i i n t i ~ l ‘ w r ? i i l d  

arguably be entitled to are fiincls dcposited into thesc accounts within 90 clays of thc imposition 

oi’tlie claims set fbrlli lierein pursuant to Cl’LR $5225(c)(S). However, by plainti r s  o\vn 

aclmissions, therc werc no such dcposits. 

The only iiitciwt p l a in t i~~cou ld  plausibly h a w  in tlie “checking” x w u i i t s  hclci ;is tcnnnts 

by the entirety pursuant to Florida law, is CL survivorship interest in  the evcnt dclbndaiit sui-vivcs 

his wife. While New Yorlc does not have these lypes o r  accounts, New York niiist abidc by the 

laws of the State in which tlic accounts arc located. 

F~ii-tlieniiol-e, the tlirce rcmaining accoimts ai-e all indisputably UTMA accounts and 

cannot bc the sut>.jcct of n lui~iover ordei-. 

1’1~1iiitif~-~~annot brins :I motion pursuant to CPLR 5275 wi th in  a11 :kction Tcir siimmai-y 
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jtidgment in lieif ol‘cmiplaint pursuant to CPLR 3213. Bringing this iiiotioii n s  part  o f u  1213 

actiori which soLig1it recognition o r a  sister-state judgment would deprive dc~endarit of his right to 

clinllenge jurisdiction here and lilrther burden his stihstaiitive and procediiral due process rishts 

of tlic rcderal and statc constitutions. In a motion for summary judgmciit i// l ie ! /  o r  coinplaint, 

defeiidant h a s  a niucli more difficult time liwiiig thc mattcr disniissed for want oi’perso~ial 

jurisdiction, inasmuch LIS in that instance, Ihc New York Court is cxercisiiigjui-isdiction ovcr ;I 

sister-state’s judgmenl. A motion for tumovcr would tliiis have to bc bmiglit as pari o r  311 

enforccinenl actioii in  which the Court woiild examine whetlicr i t  had .jui-isdicticm over 

defciidaiit’s pcrson and whetlicr it Iiad jurisdiction ovcr defendant’s property. I-Tcre, thc Courl 

does iiot have jurisdiction over defciidnnt’s pcrson or propel-ly, ii~asmi~cli CIS the oiily coiitact 

dcrciidant has with Ncw Yorlc is his lease of an apartment in New York, which lexing had 

iiothing lo do with this lawsuit. Plaintiif s argument woiild sub-ject cvci-y foreigii citizen who 

rciits an apartment within Ihe statc o r  New Yolk. but is clomicilcd elsewhcre, to the Cotirl’s 

jurisdiction regardless, ofthe claim. This is not only incquitable, Iwt also iincoiistitiitionnI 

Tli c I-e fo re, d c fcnd ant ’ s c 1-0 s s-1110 t i  o 11 to d i  sini s s 111 LI s t b e gr nii t eci . 

Analvsis 

CPLR 522S(a) providcs that 

“Upo~i motion of the judgment creditor, iipoii notice to the jiidyiicnl deblor, wliei-e i t  is 
showii that the j d g m c n t  debtor is in possession or custody o f  moncy 01- other pci-sonal 
property i n  which hc has an interest, the court shall ordci- that tlic judyiieiit clc13k1r pay tlii: 
money, 01- so much of i t  as is suflicieni to satisfy the judgment, to the judgnicnt creditoi- 
and, i f  h e  aniount to be so paid is insufficient to satisfy the judgmciit, to delivci- ally othcr 
personal propcrty, or so imucli of it as is orsuffciciit valuc to satisfy thc juclgmeiit, to ;I 

designated sheriff. Notice of thc riiotioii shall be served on tlic .judgment dcbtor i n  tlic 
smic iiimicr as a siiiiiiiioiis or by registered or certified mail, return i-eceipc rccqticsted.” 
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At the outset, the Court Ciiids that contraiy to deferidant’s contention, p1;iinti Kneed iiol 

coimiencc a special procccding to requcst that a tiirnovcr order be entcrcd against the d ~ r e n d a n t .  

“Whcn the person agaiiist whoIn an application under CPLR 5225 is madc is the jucigmc~~t 

debtor, the procedLirc is :I mere iiiotioii. No special procccding 01- other indepciirlcnt applicatioi~ 

is riccessary. The motion is deemed to arise out of the action that produced ihejdgmcilt  and 

sliould in iiiost iiistances bear the caption of that action ami court. . . . LVhen thc person who 113s 

possession or control of  the iiioiiey or propel-ty is not h e  judgiiielit debtor, sul?division (b) rather 

than subdivision (a) govei-iis and tlie application takes tlic foim of a specjal procccding illstead ~:)f 

a niotioii (David Siegcl, MclCiniiey’s Consolidated Laws ol‘New York Annotaled CPI,K 9 5335). 

Here, tlic instant motion bears the caption of the action giving rise to the Judgment 

against de rend a 11 t B nd 111 i s tu 1-11 o vc r 11 1 o t i o 11 is 111 XI e ag ai i i  s t tli c de fend a 11 t , t he .I 11 d gm eii I - D c 17 tor . 

Thercfore, i t  caimot hc said that tlic instant motion is dcfeclive on tlie ground thaL plaintifr failccl 

to coiiinience ;L special procccding. 

Defendant’s ii-lcre allegation that the Fidelity Accounts “were opencd williiii tlic Slate of 

Florida aiid are ~iscd primat-ily only within tlie State of Florida” is iiisu1fificient to esthlisli tha l  thc 

Fidclity Accounts arc all located in Floridn. Even assiiminS tlial thc Acco~ili ts \vri-e located i n  

Floiida, such fiict does iiot deprive this Court ofjurisdiction over the said Accounts, ;is it  has 

been slated that :I LLtiiiiiover order merely directs a dcfendant, over wlioni the New Yoid; court 1i:is 

jurisdiction, to 131-ing its own property into New York” ( G I - I ~ I ~ I  TJniri~slic- JV, LLC’ 11 A P P  l u f w f .  

F i ~ w i r e  Co., B. V.,  41 AD3d 25, S36 NYS2d 4 [ 1” Dept 20071). Tlici-e1‘we, clcfcndaiit’s claim 

that this Court lacks jiirisdictioii over his Fidelity AccoLints is insufficient to w w m t  denial 01‘ 

plaintiffs motion. T ~ w ,  providcd the Coui-t has jui~isrliclion ovcr the defciidant, defciirinnt’s 

[* 8 ]



oiit-of-statc :isscts iiiny be subject lo ;I turnover order 

As to dcfcndant’s claini tliat lhis Courl laclcs j iirisdiction over him, it has  becn hcld iliai 

“a p x t y  sceking recognition in New Yolk o r a  forcign moiicy judgmciil (whellier of ~i sisier state 

or a forcign country) i i c d  not cstablisli n basis for the exercise of personal jurisdiction over the 

judgnient dcbtor by the New York courls. No siich rcquircrneiit caii be fbuiitl in the C‘PLR, and 

iioiie iiiliercs in the Due Proccss Clause of the Unitcd States Constillitloii, h u m  \vliich 

N Y S U  285 [4‘” Dcpt 20011). Whcre a court of competent jurisdiction lias dcteriiiined that the 

defendant is a debtor of the plaintiff, “there would sceiii to be no uiiFairncss in allowing a11 aclion 

11 Pdlio Elec., l/ic., 281 AD2d 42, 723 NYSZd 285 [4“’ nept 20011 riti/ig SltcijTer .. v Ileifricr,  at 

2 I O ,  11. 36, 97 S Ct 2.509 [emphasis supplied]). Morcover, n sister-state judgmcnt Cali be 

derendant failed to mise or challcnge pcrsonal jurisdiction when plainti f’Tbrou$t this action 

pursuant to CI’LR 321 3. 

Notwitlislanding the above, ;IS ai-ticulated in CPI,R $ 32 13 Mcliinney’s I’mclice 
Corn i i i  eii tal i  es (11 av i d D . Si egc I ) ,  

If the rlefendmit cluims that the court lacks jurisdiction o r  his person--as wherc thc 
siiiiiiiioiis was servcd in 311 unauthorizcd manner 01- rlicre was extl-aslatc scwiw witliotit ;I 

jurisdictional basis--he iiiay so nrgc in his opposing papcrs and the court would o r  coiirse 
havc to coiisidcr thc objection. 

If there is no jurisdiction and thc jiidgiiietit results from tlic defcnrliuit’s defLiiilt i n  
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appearing, tlic defendant may trcat tlie jiidgiiient just 2s lie would a siiiiilai- default 
judgment in an ordinary actioti, c.g., lie call contest its jurisdictiotinl validi~y wlicn sued 
on tliejiidgnicnt iii a subsequent action, within 01- without the stale, or 11ioc.e i n  Ncw Yolk 
to vacate i t  for lack ofjurisdiction, ek.”  

((’32.13: 15. Lack of Pcrsonal Jiuisdiction). 

It appears from the Summons in this action that was extrastate service was madc upon [lie 

defendant at  his address Boca Raton, Florida, atid defendaiit iiow s t y e s  that such “ exti-astule 

service without  a jurisdictiotinl basis.” Although plainliff rcspoiids to dcli3iiclant’s I;icli of  

personal jurisdiction claim b y  xserting thnt dehidnnt niaintains 311 aparlment i l l  Nc\v Y o r k ,  

New York, plaiiililr fiils to cite any caselaw indicating that the submissiori o r  one check, which 

i s  tlrawii against defeiidant’s I m i l c  accoiiiit in Florida, and indicates clereiid;int’s atldress in 

Florida, is surlicient to confer jurisdiction over the defendant’s petsoil in  NCW Y o r k .  

Moreover, as clor‘endaiit points out, a jucl~iient-crcditor applying 1‘01- ;iii 01-der dii-cctin~ tlie 

judgemenl-debtor lo lurnovcr ccrtain hinds pursuant to CPLR 5225 “iiiusl include the equivalent 

of tlie CPT,R 4 5222(e)2 riotice if none such has already been givcn to the jiiclginctit debtor” ( Id .  ). 

Uncicr (:PT,R ~ 2 2 2 ( c ) ,  t ~ i c  noticc to the ju~igmt.ni-cictitor tinisi includu tlic tin1l(nwilig, i i i  siilxlaniially 
simila 1- form: 

“Money or propcrty belonging to you may have been lakzn or held i i i  order to satisfy a , ju t l~ incn~ 01- ordcr \vhlcli Iias 
heen enkrcd against yuu .  Read this carefully. 

YOU M A Y  FIE ABLE TO (;Err YOUR MONEY BACK 
Statc and federal 1;rws pi-cvent cei-lain money or propcrty from being takcii to satisfy judgmcnts 0 1  ~~rdei .s .  Such 
iiioncy or property is said to lie “exempt”. The following is a partial list of motley which iixiy l i c  cuenilit: 
1. Supplemental sccurity inconie, (SSl); 
2. Social sccurity; 
3. Public assistanuc (wclrare); 
4. Alimony 01- child wiipni‘t; 
5 .  Iliicmploynienl bcncflt:;; 
6. Disability benefits; 
7.  Workcrs’ compensalion bcncfits; 
8. I’utilic or privatc pcnsions; a i l d  
9. Veterans benefits. 
I f  you th ink  tliat any urynui riioriey Ihnt has becn takrn 01’ held is esrumpt, you must act p lo~np l ly  bzuausc ihc money 

I O  
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Allho~igh plaintiff served the motion upon the defeendant, pl:iiiitiTf, as the ,I ticlgment- 

Credilor, rnust establish that servicc o r a  notice to the dcfcndanl, .Iiidgment-Dcbtor W;IS 111ade 

within ;i year beforxi service of the subjcct restraining noticcs, or, in tlic alteniativc, f011,- dtrj’s 

after tlie service of such restraitling notices, and a copy of such rcstraining notices togethcr with 

the noticc to jitdginent debtor milst be iiiailed by first class mail o r  personally cklivered to thc 

cleferidnnt, Jdgiiicnt-Debtor (Id., c.i/ing P m d c w i d  F M H M  I J  l~’~i l /d i / io7  N Y  LJ, No\/. 20, 300 1 ,  

p.28, ~ 0 1 . 3  [Dist. Ct., Nassau County]; S C ? ~  111so Weiii.s/ci/z 1’ C;i/ter.s, 119 Misc 311 1’73, 462 

NYS2d 553 [N.Y.Sup. 19831). “The gisl of tlie subdivision ((1) requiiwiieiit is t l int  the judgnieni 

debtor bc given the notice prescribed by subdivision (c) [oTCPLR $ 52321” (David I). Siege], 

Supplcmentaiy Practice Coiiimcntnries to CPLR 5 5222: 11  (ciiipliasis suppliodj). 

Ncitlier tlie iiiotioii nor plaintiffs rcply affiimatioii indicatcs that the ciefeiiclniit, 

Judgmcnt- Debtor, was Siveii notice in coiiiplimice with thc above sections. Plaintiffs rcply 

papers fail to address tlie applicability of the notice reqtiircnicnt of CPLR $ 5 2 2 3  e )  to the instar11 

tiirnovcr proceeding. As plaintifffiiiled to establish tha t  it followed tlie proccdui.c outlined in 

CPLR 5 5222(e), tlic instant turnovcr motion is therehrc defective uiid miisl he  tleniecl, wlllioiil 

prejudice. 

Further, the Fidclity Accounts are exempt from execution piirs1iaiit to CPLR S2OS(c)( 1 ) 

I-ootnotc 2 ,  con1d. 

may he applied to tlic Jud!;ment 01- ordcr. If you clairii Ihat any of your moncy that has hecn taken 01- hcld is exempt, 
you tiiay contact the per’sc’ii scnding this notice. 
Also, YOU M A Y  CONSULT AN ATI’ORNEY, INCLUDING 1,EGhL AI13 IF Y O U  QLlALlFY. The I ~ I W  ( N r w  
Yoi-k civil practice ILIW and rules, n i - t ick  foul- and sectiors fifty-two hundred thirty-ninr and fifty-two Iiuiidiwl foi-iy) 
provides a procrdurc for clekriiiination of n claim to an  es rmp~ion .”  
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and (2), which provide as follows: 

1 , Except 3s provided in paragraphs b u r  and five o1‘tliis subdivision, [ill pi -opcr~i~  ilhrlc 
liclti 1 1 1  t r ~ ~ s t  fbt. LI jiidgiircirt rlchtot., wherc the trust has bccn crcated by, or the f h d  so 
hcld in trust Iias ~)i-oceeduci from, a person other than  the judgmcnt clcbtor, I S  excmpt li-om 
application to tlic satishction of a money judg-nc~it. 

2. For purposes o r  this subdivision, all rrxsts, czis/odinl irrcoirirts . . . est;d>lishcti as part  
of, and all payments kolii, cilher any tiust or plan, which is qtiali l i ed  2s l i i1  irdivjduu/ 
i+etireniciit arco~rul . . . slinll bc considered a trust which has been crealcd by or which has 
proceeded from a person other than the judgmcnl dcbtor, eveii though siicli jiidgmcnt 
dehtor is (i) i n  the case o r  an individunl I-etii-enient account plan, an incl ividunl  who is thc 
scttlor o r  a i d  depositor to such accouiit plan, or (ii) a self-employed individual, 01- ( i i i )  ;I 

partner of thc cntity spoiiso~-iiig tlic Keogh (ITI<-lO) plan, or ( iv)  ;I sharcllnltier o f  thc 
coipor-ation sponsoring thc retircment 01- othci- plan or (v)  a parlicip:inl i l l  ;I seclion 457 
p I an. 

However, CPT,R ~520S(c)(S) provides as follows: 

Additions to a n  ;isset clesciibed in paragraph t ivo of this sLibdivisiun shall not be exempt 
fioiii application to tlic satisfaction o f a  inoney judgmcnt if ( i )  mudc ilrtel- the date that is 
ninety days bclbre tlie iiitc~positioii o f a  claim 011 which such juclgmcnt \viis enterctl, or 
( i i ’ )  clccmed to be li-audulcnt coiiveyaiiccs iinder article tcn of tlie dcbtor 311d creditor law. 

As to tlie A~CC)UII~S ,  2AA-089533 and 2AX-077330, defendanl’s IRA aiicl retirement 

accounts, respcctively, such accounls arc cxempt fro111 execution. However, any contril~utions 10 

such accounts inadc after the datc that is 90 days before thc interposiliou ot’ thc claim on which 

the jucigmcnl her-cin was entci-ed are not exempt from excciitioii i n  nccordaiice with CPI .R 

$SZOS(c)(S). The instant action was filed on or about May 3, 2006. ‘I’hus, m o u n t s  transrerrccl to 

such accounts after thc “datc that is ninety days beEore” May 3, 2006, i.e., arter Fcbl-uary 2, 2000, 

are not exempt. According to the List submiltcd by pIaiiitiiT(Ex1i. C), additions to such 

As to Accounts, 267-426342 and 267-432873, which defcndant Iiolds with his wife as 
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tenniits by thc entirety, plaintiff sccks oiic-h~ill- o f  the riinds held i n  such accounts bascd on ;t 

presumption cstablislicd under New York law. Howevcr, dcfendant argiics that under Florida 

law, plaintiffs interest in such accounts arises to the extent dcfeiidant’s wife prcdeccases Iiini. 

Based 011 Ihc record before the Court, dckndnnt iiilctl to eslablisli that Florida, and not New 

Yorli, law applies so as to dcprivc plaintiff of one-half of the f~inds in such Accounts. Fu1-thct-, i n  

light of the statements and defendant’s assertion tlial Account n~unbcr 267-426342 is closccl, ;HI 

issue r-cmains ;is to whellier 21 turnover order regarding this account is \vaui-auted. 

Finally, :is tu defendant’s Accounts, X86- 104027, X86-104035, and XI;& 10404, tlie 

rccord indicates tliat defciidant is the “custodian” of such “UTMA” accounts. Funds hclcl i n  sucll 

accounts cannot be cxecuted upon in order to satisfy a jLidgmcnt against I I I F  clel‘ellclilllt, unlcss it 

is shown that tlic account was creatcd for a Craudulcnt puq3ose (SCJC Friedmiu 1’ M u y r h / j ’ ;  - .  1 S6 

Misc 2d 29s’ 592 NYS2d 909 [N.Y.City Civ.Ct. 19921). Although plaintiff gencially claims that 

all of defendant's Fidclity Accounts constitute i-’raudulent conveyances, p L i i i i t i  IT failed to :illege 

any facts c) r s lib m i t  a11 y doc 11 iiieii ts est ab 1 i s hi 11 g t 11 is c 1 ai i n .  

Conc 1 tis io 11 

In light of plaintiffs I’ailure to comply with CPLR $ 5223(e), issucs as wliethci- certain 

Accounts ;ire exempt fi-0111 exccution, m d  whether such Accounts contain lirnds in  tlic amo\int 

sought by plaiiitiff, tlie instant motion for :in order dirccting defciidant turnover riinds in  his 

Fidelity Acco i i  11 t s is (1 en i cd, w i tli ou t pre-j 11 di c e. 
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Further, thc failurc of plaintiff to coiiiply with CPLR 6 5222(e) w a r m i k  wicatiii- ul'tlic 

restraints placed iipon defeiidant's Fidelity hccoiiiits. Thedol-e, the cross-iiiotion by dei'enclant 

for an ordcl- vacating tlic subject restraints is grantcd. 

'I'his constitutes the dccisiori and order or  the Coui?. 

Dated: Scptciiiber 15, 2008 
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