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I 

Plaintiff, 

-against- 

BALL CONSTRUCTION, INC., 100 DUFFY, LLC, 
APOLLO REAI, ESTATE ADVISORS, LP and 
WINTHROP MANAOEMENT, LP, 

Third-party Plaintiffs, 

-against- 

CARUSO PAINTING & DECORATING 
CORPORATION, 

I 

I n d e h :  11257~06 
I 
i 

I I 

Index fJ0.: 5$1034/06 

Motion sequence numbers 001 and 002 are here y consolidated j :  
f o r  disposition. 

~ h i a  is an action to recover damages for per~ona1,injuries 

sustained by a worker when he fell through a scafflold while 

painting in a parking gar'age located at 100 Duffy bvenue in 

Hfcksville, N e w  York on May 3,  2006. 

I 

In motion sebuenue number 
I 

001, defendant Ball Construction, LP (Ball) and deFenda;nt ! I and 

t h i r d - p a r t y  p l a i n t i f f  100 Duffy, LLC (Duf fy )  move, ! I p u s w a n t  to 
I 

1 
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- -, ' .  I . .. , - .  . I  ., . -_._. I 
! 

! 
I 

CPLR 3212, f o r  summary judgment dismissing p l a i n t b f f '  a complaint 

as to them. 

judgment in th i rd-par ty  a c t i o n  aga ins t  Caruso P a i h t i n d  & 

I 

Ball and Duffy also seek an order grbn t ing  summary 
I 

Decorating Corporation (CPDC), based on Caruso's bontractual 

obligation to defend and indemnify Ball and Duffyi. 

In motion sequence number 002, p l a i n t i f f  movps, pursuant to 

CPLR 3212, for summary judgment on h i s  Labor Law 2401 (1) claim 

aga ins t  defendants. 

I 

I 

Plaintiff also seeks an ordek s t r ' i k i n g  

defendants' answer as a sanction for t h e i r  spoilation p f  key 

pieces of evidence. 
I 
I 

I 

BWXGROUND 

On t h e  date of plaintiff's accident, defendaht and t h i r d -  
I 

party p l a i n t i f f  Duffy was the owner of the premishs whbre 

plaintiff's accident took place.  Defendant Ball as the general 

contractor on a project at t h e  premises which lnciudedlthe 

renovation of the building's main lobby, as well ~ E I  the 

! I 

i ,  
I 

I 

refurbishing of the p a r k i n g  garage. 

Ball hired plaintiff's employer, third-party 

Pursuant  to 

perform painting work at the site. 
I 

P l a i n t i f f  tes t i f ied  that, on the morning of Jis aiddent, 

h i s  bosa, Leonard Caruso (Caruso), called him on dis cell phone 

and t o l d  h i m  to "go to 100 Duffy and paint the outside walls" 

(Defendants' Notice of Motion, Exhibit P, 
I 

Sgambat/i Deqosition, 

at 19). When p l a i n t i f f  arrived at the premises, Gporgq I Lovett 
I 

2 
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I 
I 

(Lovett) , Ball's project superintendent, informdd him where to 

begin painting. However, plaintiff noted that Ldvett did not 

direct him as to how to perform his p a i n t i n g  work. 

over the area t h a t  needed painting, plaintiff detlerrnided tha t  he 

would need a sca f fo ld  or a ladder, a p a i n t  brush land doller and 

some paint  to perform the work.  P l a i n t i f f  t e s t 1  ied that 

"[tlhere was a scaf fo ld  there and I asked George 'if L c o u l d  use 

it and he said, y e s ,  it's r i g h t  t he re"  (& a t  21-22). 

I 
I 
I 

A F t e r  l ook ing  
I 

I 
I 

I 

4 
I I 

I 

Plaintiff testified t h a t  t he  scaffold was allreadd s e t  up 
i 

when he borrowed it, and that he did  not need to Po arlything to 

it before g e t t i n g  on It. Plaintiff stated t h a t  hb did not check 

the platform t o  confirm that it was locked in plabe pdoperly, as 

t h a t  was generally not h i s  practice. 

after he had been using the scaffold for approximi tel$ 15 minutes 

with no problems, it became necessary t o  move t h e !  plaqform. 

order t o  move the platform, plaintiff unlocked t h b  whdels and 

ro l l ed  it to where it was needed. 

I 

I 

P l a i n t i f f  e' pla  'ned t h a t ,  r ?  
In 

I 

I 

After arriving; a t  t h e  aecond 
I 

location, p l a i n t i f f  locked t he  scaffold's wheals #nd then climbed 
I 

up  on it. P l a i n t i f f  s t a t e d  t h a t ,  a f t e r  he had reburnedj painting 

for about a minute, t h e  "wood fell, gave way and # f e h  th rough"  

(& at 3 0 ) .  
I 

Plaintiff also  stated that, as t h e  Good f e l l  
I 

through, he d i d  no t  hear any cracks and t h a t  the 

moved as he was standing on it. As a r e s u l t ,  p l a i n t i f $  hit the 
I 

s ide  of the scaffolding and f e l l  s t r a i g h t  down. $hen two 

3 

I 
I I 

I 
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I I 

I 

. . , . , . . .. , , . - - .  . , .  . .- . 

laborers came to his aid af ter  his f a l l ,  p l a i n t i i f  t o l d  them that 

"[tlhe wood gave way and I fell through the scafqolding" (iSa, at 

36). 

I 

I I I 

I 

I 

P l a i n t i f f  sta ted  that, i f  t h e r e  had not bee! a ladder or 

scaffold available to h i m ,  he would have just coipletid whatever 

p a i n t i n g  he could without  them. 

t h a t  he did no t  know whethe r  o r  not  Caruso ownediits gwn 

s c a f f o l d i n g .  

that he was prohibited from using another  trade'$ equipment when 

on t h e  job f o r  Caruso. 

I 

I n  a d d i t i o n ,  p l i i n t i f f  s ta ted  
I 

P l a i n t i f f  also maintained that he &m never told 
I 

I 
I n  f a c t ,  when plaintiff t.iad dine work for 

I I 
Caruso in the past, he had been directed to 

present at t h e  job s i te .  

Caruso testified t h a t  he was vice pres 

use dny s+af f olddng 
j I 

I I 

den, lof CPDC, a 
I 

buaineas awned by his mother. 

been hired by Ball t o  p a i n t  va r ious  parts of t h e l b u i l d i n g  and t h e  

Caruso explained $hat 6PDC had 
I 

! 
parking garage. Caruso maintained t h a t  CPDC pro$ides 

I 
equipment t o  i t s  workers, such  as ladders, scaf fc t lds ,  

and s a f e t y  equipment, which it keeps a t  t h e  siteq as 

its own 

drop cloths 

eeded. 

Caruso noted that the painter's union was i n  cha ige  of training 
I 

i ts  workers t o  use Baker s c a f f o l d s .  I 
I ! 

Caruso testified that when he contacted p l a  n t i f f  about the 
I 

Job a t  t h e  premises, he informed p l a i n t i f f  t h a t  '[tlhgre's no 
i 

ladders, no scaffolds there. 

paints and a s t i c k .  

All there is, is d&p c 

R o l l  the wal l s ,  c u t  whateve? you 
I 

I 

I 
4 

oths and 

could reach 

! 
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. .  

1' 
I 

I :' I( , . - . , . .. . .. . .~ .. - I . .  .. - 

by hand" (Defendants' Notice of Motion, Exhibit Q, Cafuso 

Deposition, at 41)- He also to ld  plaintiff to "$011 the walls 
I 

today. 

ladder, whatever you need, to finish the top part;" (19, at 43). 

An hour later, Carusc, received a phone call from hovett  informing 

Tomorrow I'll have the driver drop off [IJ scgf fo ld  or a 
I 
I I 

i 

him t h a t  plaintiff had fallen off a Baker  scaffol& and become 
I 
I 

injured.  I I 

I I 

Later, Caruso spoke with Lovet t  about t h e  h b i d e n t .  At this 
I I 

t h e ,  the two men theorized t h a t  p l a i n t i f f  must h4ve been 

"pushing himself to move" from the top of the pladformi having 
I I 

left the scaffold's wheels unlocked 

that Love t t  told him t h a t ,  

he noticed that 

C& at 52). ! ICaruso stated 

after  he found plaintiif onithe floor, 
I 

there was a drop cloth underneath !the dcaf fo ld  

and t h e  scaffold's wheels were unlocked. Caruso &so Skated that 
I 

Lovett t o l d  him t h a t  the scaffold was still t oge th  r at: t h a t  

time, and that ''[jlust the wood board was on t h e  f$oor": (L at 
53). 

P ;  I 

I 

I 

Caruso explained that, "the way the scaffold'+ built, the 

wood is locked into the scaffold. 

it f a l l s  off t h e  lip, and you're skipping with it 

That's the only r e a l l y  [sic] way it can happen'' (4 at '53). 

Caruso testified t h a t  ha always instructs the vorkehs ta protect 

It's not going dnywhere unless 

nd pushing it. 4 
I 
I 

the f l o o r  w i t h  a drop cloth and to lock t h e  wheels bf ttie 

scaffold so t h a t  it does not roll. Caruso also reikeratbd t h a t  
I 

5 

! 
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I 

I I 

ha did not advise plaintiff to get a scaffold; he had, j u s t  

instructed p l a i n t i f f  to roll from the ground. 
I 

Lovett t e s t i f i ed  that B a l l  served a a  genera contractor on i 
the renovation project at the building. 

accident,  plaintiff was substituting f o r  a paintir thht had been 

on the job previously. 

him and told h i m  t h a t  he did n o t  have any ladder; or scaffolding 

with him, and so Lovett showed him an approximateky e4ght-foot 

long by six-foot high B a k e r ' s  scaf fo ld  that was lbcate,d i n  t h e  

shanty  where the  trades kept their equipment locked up f o r  

On the i$ay ok t h e  
I 

I 

Lovett stated that plain!iff &roached 
I 

I 

I 

I 

I I 

I 
safe ty .  I 

I 
Lovett described t h e  f l o o r i n g  of the  acaffoldl as bonsisting 

of a 'piece of plywood planking being trimmed w i t 9  a r&al frame 

so t h a t  it fits properly into t he  carriage ... of 'the Qaker" 
I 

(Defendants' Not ice  of Motion, Exhibit 0, Lovett qsposjition, i at 

22). 

carriage, as I t  was only laid into t h e  form. 

as to what e n t i t y  owned t h e  scaffold,  though he haq seeh it 

aasemblmd 10 to 12 times prior to the date of plai tiff!s 

accident.  In fact, Lovett observed the scaf fo ld  b Fng +$sembled 

and used j u s t  two w e e k s  pr ior  to t h e  day of the ac4ident.  

In addition, the plywood f loo r ing  was not .&red in the 

Loveit wa\s no t  sure 
t 

4 
7 

Lovett 
I 

noted that Caruso did no t  have any equipment a t  t h  site on t h e  
day of the accident. 1 I 

I 

I 
! 

Lovett also testified that, on the morning of 1ai&,tiff 's  P 
6 

I 

I 
I 

I 
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I 

I 

I 
I 

I 

accident, the scaffold was a l r eady  assembled wi h the p la t form 

set  at approximately three and a h a l f  t o  f o u r  f et Above the 

ground. Although Lovett gave p l a i n t i f f  h i s  wor ins i t ruc t ions  

that morning, he did not  have a discussion withiplaintiff about 

the u ~ e  of the scaffold and he did n o t  observe 

performing any of his work .  

1: c ,  
1 
I 

l a i n t i f f  

I n  fact, Lovett  maintained that he 

o n l y  became aware of p l a i n t i f f ' s  accident afterlone I 

of Ball's 

laborers came to his office and notified him of /it .  I 

Lovett  stated t h a t  when he reached t h e  scede oflplaintiff's I 

accident, p l a i n t i f f  was "almost l ay ing  inside'' dhe I 
sGaffoldi and 

I 

the: platform was still in one piece (j& at 31).1 

that it was h i s  "conjecture" t h a t  the wheels of t h e  acaf fo ld  got 

"pinched up" in the drop cloth, which caused thd sca i fo ld  to 

lunge (& at 45). Lovett also maintained t h a t ,  a s  {hey were 

already unlocked, he did not need t o  unlock t h e  1 ;  , heels before 

moving the s c a f f o l d  a f t e r  plaintiff's fall. 

Lovett noted 

I 

i I 
I 

I 
I I 

I I DISCIV881W 

"'The proponent of a summary judgment m o t h 9  must make a 

prima facie showing of entitlement to judgment a$ a mhtter of 

law, tendering s u f f i c i e n t  evidence t o  e l imina te  4ny rn&terial 

issues of f a c t  from the  case'" 

185-186 [lmt Dept 20061, quoting 

-, 64 NY2d 851, 853 

to the  motion's opponent to "present evidentiary [facts i n  

( 

I 
I 

I 

I 7 
I 

I 

I 
I 
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._ - .~ .  . . _. . . . . .. 

I I 

r - - - T  . ~ 

I 
I 
! 

admissible form s u f f i c i e n t  to raise a genuine ,  jriabhe issue of 

[lat Dept 20061; a c k e r m w a t v  of New Y& , 4 9  N Y 2 q  557, 562 
/19801; De&- New Yark, 30 AD3d 323, '325 ilat Dept 

2006Jj If there is any doubt as  to the  existenbe oi a triable 

fact" ( U e k  v M*-Qono1IJan o f  A s k  I 271AD3d-227, I 228 

issue of fact, the motion for summary judgment mLst I 

( m t r u k s  v Genu, 46 NY2d 223, 231 [1918]; I 

1 I 

I /  

be denied 

-n v 

t e d  H o u n a  carp tjQJ , 298 AD2d 224, 226 1 [llt Dept 
I 

I 20021 1 .  I 
i 

SY PR- 
I 

Labor Law s 240  (11, also known as the Scaffo ld  &w (m 
m i k i g ! l ,  98 AD2d 615, 615 [la' Dept 198311, P&ovi&s, in 

r e l e v a n t  part: 
I i 

A 1 1  contractors  and owners and their ag I nts I 

... in the erection, demolition, repair&, ' 
altering, painting, cleaning or p o i n t i n  of + 
building or structure shall furnish or e,rect, 
or cause to be furnished or erected f o r  lthe j 
performance of such labor ,  scaffolding, ' 

blocks, pulleys, braces, i f o m ,  ropes, 

placed and operated as to g i v e  proper 
protection to a person SO employed. 

hoists, stays, ladders, slings, 

other devices which shall be so 
I 

I - 

"'Labor Law S 240 (1) was designed to prevent I /thosa types of 

accidents in which the scaffold . . or other  protedtive I 
1 :device 

proved inadequate to shield the i n j u r e d  worker  fro4 h a 4  d i r e c t l y  

f lowing from t h e  application of the force of grav i tk  to an object 

or person'" (J_ohnu-, 281 AD2d 114, 128 [Iut D,ept 

I I 

I I 

8 
! 
! I 

I 
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_-- -f -I . - - -  .. - -. 
I I 

! 

1 
I 

I 

I 

1 

I 81 20011, quoting u.39 v cw - PW ~ v ~ e c t # c  - C~IDIZUY 

NY2d 494, 501 [1993]). 

because work is performed at elevated heights, q u t  

where the work itself involves risks related to ldifferencee in 

elevation ( u t j  v MK Wept =@et, , 239! AD2d 214, 214- 

The Scaffold Law does nit apkly merely 
I 

applies 

I 

215 [IsE Dept 19973; U S 3  V C w u - 0  - -Jqertr& 
I -, 81 NY2d at 500-5011). ! I 

! 

To prevail on a section 240 (1) claim, t h e  A l a i n t i f f  must 

I 

I /  

I 

ahow that the s t a t u t e  was violated and t h a t  this,violition was a 

proximate cause of the plaintiff's injur ies  ( m k e  v 
' 

I 

Q Services of New York C i u ,  1 NY3d 280, 287 [2603]; 

w, 90 N Y 2 d  219, 224-225 E1997); w r b s  V M O W  

~ m ~ l e o e ,  12 AD3d 261, 262 [Iat Detpt 20041). "The L t a t  4 'te is 
designed to protect workers from gravity-related kazarbs such. as 

f a l l i n g  from a height ,  and must be liberally consumedi t o  

accomplish t h e  purpose for  which it was framed ( i q t e r n h l  

I I 

I 
I 

\ 
I 33 c i t a t i o n s  omitted)" (m v G r w  at H a v o w ,  I 

I 

I 
I I AD3d 693, 695 [2d Dept 20061). I I 

1 I 
Defendants asaart that they are not  liable fop plakntiff's 

i n j u r i e s  under Labor Law f 240 (11, because plaint ff's, alleged 
I 

negligence In not  properly locking the scaffold's i heelk and i n  

I 

7 not properly placing the plywood platform on the fqoor 4f the 

scaffold cons t i t u t ed  the sole proximate cause of hiis i n j u r i e s ,  
I 

I 

Where a pla in t i fEfs  own ac t ions  are t h e  sole proximate I &use of 
I 
I 

I 
I 

i I 9 I I 
I 

1 
I 

I 
I 

I 
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I 

I I 

the  accident,  there can be no liability under &or I 

1 paw § 240 (1 

[2006][plaintifffs own negligent actions in cho I 

were, as a matter of law, the sole proximate cau$e ! of, h i s  

i n j u r i e s ] ;  mntqwprv v Fedprd E u r e s ~  COW I 

806 C20051; v T r i b o r w  Bridae and TI- A r 4  

I 6 NY3di 550, j 554 ladder he 

knew was t o o  short for t h e  work to be accomplisqed, And then 

s tanding  on t h e  ladder's top  cap in order to reakh tqe work, 
I I 

I 

1 
4 NY3d 805, 

i 

I 
1 

I 

I 

NY3d 35, 39 120041 [where an employer has made avjilable adequate 

s a f e t y  devices and an employee has been instruct+ to :use them, 

the employee may not recover under Labor Law S 240 (1): for 

i n j u r i e s  caused s o l e l y  by his v i o l a t i o n  of those instrbctions] ; 

n L f  1 

NY3d at 290). 

I 

I 

I 
! 

evNe- U Sgrviceg of W York citvI I 1 

I 

I 

Here, plaintiff has met his burden in that tde I coilapse I 

of 

t h e  scaffold's platform constituted a prima facie 

Labor Law B 240 (1) (Arqaw v 233 Wpst 31 at St 
n q ,  201 I 

AD2d 353, 354 [lat Dept 19943 [collapse of a scaffoid is1 prima 

facie evidence of a violation of Labor Law 5 240 (4) which s h i f t s  

the burden to defendants to ra ise  a factual issue 4" l i&/b i l i t y ] , ;  

Becerra v C i t v  of 

[Court held t h a t  t h e  collapse of unsecured plywood plat&m which 

supported a construction worker four stories above hrouq& Level 

constituted a prima fac ie  violation of scaffolding d ta tude]  ) , 

I 

I 

York I I 261 AD2d 188, 190 [lut 

I 

10 
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I - _  - 
< -" I 

I 
I 
I 

. ---- + * 

I I 

I 
~ I 
I 

i 

'[A] presumption in favor of plaintiff arises iben a I scaffold or 

ladder col lapses  or malfunctiona ' fo r  no apparent I 

,; ! 4 4  AD3d 377, 

381 [lmt Dept 20071 , quo t ing  W e  v Neiahborhoor;l.Ho& I 

r4ason'" 
I 

(( ConJ t r l l c t ion  
o ra t ion  

I 
I 

I 
I 
I 

I 

I Services of New York C-Ltv, 1 NY3d a t  289). 

In addition, defendants did not offer any ividehce, other  

than mere speculation, to re fu te  plaintiff's shdwingi or to raise 
I 

a bona fide issue as to how the accident occurrTd (A I -a v 

Dept 19861). In any event, "[a] lack of c e r t a i n z y  I 

what preceded plaintiff's fall to the f l o o r  belo! I does I no t  create ' 

a material issue of fact here as to proximate cakse" / ( m a  I 
SS 133 West a,, J.T&, 21 AD3d 279, 280 [lat Dept 2b051 I [where 

either defective or inadequate protective device4 I conktituted the 

R e d t v  CorPoration, 285 AD2d 496, 497 [zd  Deph 20011; 

) Cornoratinn, 118 AD2d i i485, j486  [lut 

a i  to exactly 

v 

proximate cause of plaintiff'a accident, it did 3ot mbtter I 
! 

whether plaintiff's fall was the result of the syaf fo ld  I tipping 
i 

over or was whether it was the result of plaintiif mii-stepping 

off i t s  side]). I I 

11 
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I 
I 

39 AD3d 363, 364 [lat Dept 20071 [ p l a i n t i f f  sus6ained her prima 

evidence that h e r  decedent f e l l  through an openlholel when an 

unsecured piece of plywood laid over beams s h i f t e d  and no safety I 

device wets provided to prevent the decedent's f a i l l J )  .I 
j 

Where ''the owner or contractor f a i l s  to probide ladequate 

safe ty  devices to protect workers from elevation rei& i n j u r i e s  

and that failure is 

negligence, if any, of the i n j u r e d  worker is of 40 c~dsequence 
[internal quotation marks and citations omitted] f l l  (r&arez v 

M - a ,  297 Ab2d 245, 2 4 7  [let Dept 20021). 

dismissing plaintiff's Labor Law § 240 ( I )  claim &inst them. 

Accordingly, plaintiff is entitled to summary j u d ~ e n t  /in h i s  

favor on his Labor Law S 240 (1) claim against d&&s. 

I 

facie  burden under Labor Law S 240  (1) through 
I 

I 

i 

I 

cause of plaintiff'8 i n j u r y ,  t h b  

I I 

I I 
1 

I I 

Thus, defendants are  not  entitled t o  summary; judgLent I 
I 

I 

1 -  

R Jm $ 2 4 1  (6) I I I 
I 

I 

Labor Luw § 241 (6) provides, in pertinent paqt, ab follows: 
I I 

"All contractors  and ownera and their agdnts I ... when constructing or demolishing 
~ 

buildings or doing any excavating in 
cgnnection therewith, shall comply w i t h  the 
following requirements: 

( 6 )  All areas in which construction, 

I 
I 

I 
I 

I 
! 

I I 

i 

I 
I * * *  
I 

excavation or demolition work is bei& 
Performed shall be $0 constructed, I 
Shored, equipped ... as to provide ~ 

reasonable and adequate protection an 

Or lawfully frequenting such places. j 

I 

I 

' 

safety t o  the persons employed t h e r e i n  ti 
I I 

I 

12 

I 
. .  
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I ,  ... 

I 

I 

i 
I I I I 

Labor Law § 241 (6) imposes a nondelegable d&ty 4n owners 

and cont rac tore  to provide reasonable and adequate prdtection and : 

l 

I I 
I ' .  

I i 
safety  to workers (m ROPLPI v C u  I P-er HydrorueCtrlc 

-, 81 NY2d at 501-502).  However, Labor Law1 5 241 (6) is 
I 

not aelf-executing, and in order to show a violat l ion if this 

s ta tu te ,  and withstand a defendant's motion for e h a g y  judgment,  

it must be shown tha t  the defendant v io la ted  a spkcific, 

applicable, implementing regulation of the Indust ial /Code, 

I 

I I 
l 

ir 
rather than  a provision containing only generalized I rjguirarnants 

i 

I 
I 

i for  worker sa fe ty  (&). 
I 

Although plaintiff alleges that defendants v;iolaEed Labor 
I 

I 

Law S 241 ( 6 )  in h i s  supplemental bill of partic lars,/ he did not 

set f o r t h  any particular alleged Industrial Code jvio;le/tions. I 1  

I 

Now, in opposing that part of defendanta' motion /for dummary 

judgment dismissing plaintiff's Labor Law S 241 (/6) c7aim against 

them, p l a i n t i f f  asserts violations of Industrial ;Code i 1 2  NYCRR 

23- 5.1 8 (l), (e )  

specif ic  to s u s t a i n  a claim under Labor Law 9 2411 (6) ;(- 

I I 

I I 

I 

(1) and (h) and 23- 5.18 (a) abd ( q ) .  
Industrial Code 12 NYCRR 23-5.1 [c] (1) is I '  sufffciently 

I 

t 

! 
513, 515 [2d Dept 20031). 

_ I  

Industrial Code 12 NYCRR 23-5.1 IC] (1) s t a t k s ,  $n pertinent . 

I 

, I  

. .I par t :  ~ 

13 

I 

! 
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I 

I I 
I I 

I 
I [c] Scaffold s t r u c t u r e .  

(1) Except where otherwise s p e c i f i c a l l y  pro 
this Subpart, a l l  scaffolding shall be 
constructed as to bear four times the m4ximum 
weight required to be dependent therefrqm or; 
placed thereon when in use. 

I I 

! I 

Here, the subject scaffold was not cons t ruc t ad  su I h t h a t  )it : + r  
could bear four times the maximum weight as requir/ed, 4s 
evidenced by the fact that plaintiff fell through I ;he scaffold 

summary judgment dismissing plaintiff's Labor Law @ 2411 I (6) claim 

predicated on a violation of Industrial Code 12 NY& 213-5.1 [c] 

while working on it. Thus, defendants are no t  entgtled to 
I I 

I <  

(1). I 
I ! 

I 
I 
, Industrial Code 12 NYCRR 23-5.18 (a) and (b) are 

sufficiently specific to s u s t a i n  a claim under Lab& I La4 ; 9 241 

(6) (m Robartam v Jdtt le  Rauds Cormratioq , 274 I AD29 560, 562 I 
I I 

[3d Dept 20001). I 

i 
Indus tr ia l  Code 12 NYCRR 23-5.18 (a) and (b) sFate: 

! 
I 

Section 23-5.18. Manually-Propelled Mobile Scaffolbs 
I 

( a )  Platform planking.  Scaffold platforms f o r  manually- 
propelled mobile scaffolds shall be tightly pl 

nkedl for t h e  

f u l l  wkdth uf the scaffolds except for necessa 
openings. Such planking shall consist of planqs no t  less 
than two inched t h i c k  full size, exterior grad? pl*ood at 
least  three-quarters inch thick or material oflequi$alent 
s t r e n g t h .  I I 

(b) Safety railings required.  The platform of I 

propelled mobile scaffold s h a l l  be provided 
railing conetructed and installed in 
Part ( r u l e ) .  
Here, the evidence indicates t h a t  the manually-bropilled I 

, . .. 

1 
I 

14 I ! 

! I 
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7 

-t. - .  I 

I 

-- 
._ _I- . . ----- 

I 

I I 

I 

I I 

scaf fo ld  was no t  t i g h t l y  planked, nor did it c o n t a i n  the required 

safety railing. 

dismissing plaintiff's Labor Law § 241 (6) claim predi:cated on 

violationa of Industrial Code 12 NYCRR 23-5.18 (a)  and: (b) . 

I 

: 
Defendants are no t  entitled to s m a d y  judgment 

I 

I 

I 

N F , C E  -OR S 300: C w  

Labor Law § 200 is a "'codification of the cdmon{law duty 
\ 

imposed upon an owner or general contractor to providei 
I 

construction site workers w i t h  a safe place to wor'k' [citation 

omitted]" (chun, v T O S C ~ ,  269 AD2d 122, 122 [let Dept 40003; 
I 

&L&? Russin V JrOULn N -  P1G-Q & Son I 54  NY2d at 317) . I  Labor 

Law B 200 (1) s t a t e s ,  in pertinent par t ,  as I I 

follows: 

"1. 

conducted as to provide reasonable and adequate 
protection to t h e  lives, health and safety o f l a l l  
persons employed therein or l a w f u l l y  frequentllng sdch 
places .  
places shall be so placed, operated, guarded, and 1 
lighted as  to provide reasonable and adequate ; , 

Although defendants argue the issue of s u p m i p i o n , /  or lack 

thereof, on t h e i r  part, that  standard applies in La or Lkw 5 200 

. cases which involve i n j u r i e s  resulting from the me& and methods 

I 
I 

I I 

1 

1 I 

I 
I 

I 
A l l  places to which this chapter applies 'shall be 

so constructed, equipped, arranged, operated <nd I 

A 1 1  machinery, equipment, and devices; in duch 

, 
I protection to all such persons." , I 

? I  

of the work. However, in t h i s  case, plaintiff's in u r i e d  

allegedly arose from an unsafe condition created wh ,n the  plywood 

platform was not properly secured so t h a t  it would not  shift and 

collapse while plaintiff was working on it. In such1 a &e, the 
1 

i, 
I I 

I 

15 
i 
I 

I 
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- 
_I I _.___ _ "  " .._.. --- - -  - -.- - -1- 

- _ r  

I 

I I 
proponent of a Labor Law § 200 claim must demons4rate:that the 

I I 

defendant created or had actual or constructive dotick of the 
I 

allegedly ussafe condition that caused the accldeht (h 
I 

rd of mr 40 AD3d 706, 708-709: [2d jDept 20071 

(where plaintiff's i n j u r i e s  stemmed not from the &me; in which 

the work was performed, but rather from a dangerads capdition on 

the premises, general cont rac tor  was liable in co&on-$aw 

negligence and Labor Law S 200 when it had c o n t r o l  ovek the work 

sits and a c t u a l  or c o n s t r u c t i v e  not ice  of the same;]; 

I I 

I 

I 

C J ~ f f a ,  24 AD3d 749, 751 [Zd Dept 20051; m h v  v, I CQ&J@& I 

-, 4 AD3d 200, 202 [lat Dept 20041 [to support :finding 

of a Labor Law S 200 v io la t ion ,  it was not necessary to lprove  

general  contractor's supervision and c o n t r o l  over qlainkiff 

because the i n j u r y  arose from the cond i t ion  of the 1work;place 

created by or known to contractor ,  rather than the pethqd of 

1 

I I 

I 

p l a i n t i f f ' s  work] ) . I 
I I 

As to defendqnt Duffy, there is no indication in tie record 
I 

to support a f i n d i n g  t h a t  Duffy created the unsafe konditlon at 

I issue, or that it had actual or constructive noticelof t h e  same. 

Thus, Duffy is entitled to summary judgment dismissing 

plaintiff's common-law negligence and Labor Law 5 240 claims as 

i 

; 

I 1 

agains t  it. I I 

However, there i s  evidence in the record to ind c a t e , t h a t  \ 
;Y I ! defendant Ball  had actual or constructive n o t i c e  of the unsafe 
I I 

I I 

I 
\ ! 

\ 
-_ 

16 

I .  
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I I 

condition. A review of Lovett's deposition testimony! reveals 

t h a t  he was aware t h a t  t h e  platform flooring was I 'not 'secured I 
to 

I I 

t h e  scaffold.  Lovett even atated t h a t  he had observe+ t h e  

s ca f fo ld  being assembled and disassembled on man$ pri!r 

occasions. 

platform flooring probably shifted out of place becauie Plaintiff 

pushed it indicates t h a t  he was aware that the  aqaffo&i's plywood 

Moreover, the fact that Lovett surmiied t h a t  the 
I 

flooring was not  sufficiently erecured in place d as $0 I 
prevent 

I 

the floor's collapse. 

summary judgment dismissing plaintiff's common-lab negligence and 

~ a 4 o r  Law S 200 claims as against i t .  

Thus, defendant B a l l  is nd t  enditled to 
I I 

I 
I 

P l a i n t i f f  argues t h a t  he  is entitled to an o i d s r  ' s t r i k i n g  

I defendants '  answer based on the spoliation of key;pieces  I 
of 

evidence, To , t h i s  effect, p l a i n t i f f  claims that! t h e  barking 

garage where he was working was equipped w i t h  a mbtion-activated ! 
I 

surveillance camera which recorded p l a i n t i f f ' s  pr+-col$apse 

ac t ions ,  as well as the scaffold's sudden collapse. I 
Hbwever, the 

I I 

pre-collapse portion of the video, which is critiial t 6  the  issue 

of proximate cause of the  scaffold's collapse, wqs la6er I 

Similarly, although defendants adit to ! having 
exnmined t h e  subject scaffold to d e t e h n e  whethe4 I it dad any 

erased 
I 

by defendants .  

I 1 

f laws or defects after the accident, defendants n& d d y  having I 
I 

any knowledge of the scaffold'a present whereaboutks. ' I  [ 

17 
1 

I 

! 
I 
I 
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I 

CPLR 3126 governer the penalties for nondisciosurb. 
I 

Sanctions, purauant to CPLR 3126, will be impose& up& a c lear  

showing that \\the f a i l u r e  to comply with  discovery defnands was 

and 

I 

I 

willful, contumacious or in bad f a i t h  [internal cpuotationb I 

c i t a t i o n s  omitted]" (Epncette v LA m r e s g ,  295 aD2d h71, 472  [2d ' 

Dept 20023). "TO impost a sanction f o r  spoliatiOn of: evidence, 

i t  must be established t h a t  the individual to bejsanctioned was 

I 

! 

I 

responsible for the l oaa  or destruction of evide4ce crucial to 

the establishment of a claim or defense, at a t i ~ e  when he wps on 
I I 

I 

notice that such evidence might be needed for f u k e  litigation" 

( h v i v  v Re-, 39 AD3d 708, 709 [2d Dept 20071; 
I 

I 

ted S-sica. .Inc, 28 AD3d 721, 721 I [2d hept 20061 I I 

[ p l a i n t i f f  did not establiah t h a t  the defendant intentionally or 
I I 

negligently failed to preserve crucial evidence qfter I being 

placed on riotice that the evidence might be needdd fo: I future 
I 

I 
I 

litigation]; Lawrence - D  v KPMG Peat W V i c k  J ~ m J l ~ P ~  

5 AD3d 918, 920 [3d Dept 20041)  ~ 

intentionally destroys k e y  evidence, thereby d e y i v i n q  I 

It is well settled that when a par ty  negligently!loses or 

the non- 
I 

responsible party from being able to prove its claim or defense, 

t h e  responsible party may be sanctioned "by s t r i k i n g  4 party's 
pleading or instructing the j u r y  t h a t  it may drawl ne&ve 

inferences from the missing evidence" (Uwrence ' I ; w c e  U 

I 

I 

I 

I 

C. V KPMG Peat w c k  L L p ,, 5 AD3d at 920; PFflUo 1 v St. 
I I 

18 
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. ., -. . . ..I_..I - ,. . . , - .  .... . , I ,  . . .  . , , .  ; -  

I L, I 1280 AD2d 
I 

I 

I 652, 652-653 [26 Dept 20013). I 

He,re, as defendants have n e g l i g e n t l y  lost or i n t e n t i o n a l l y  

destroyed pertinent key evidence, depriving plaintif!  of the 
I 

opportunity to utilize t h e  evidence and t o  provd a d d e f e n d  h i s  

claims. It follows t h a t  defendants' answer is j s tr icken.  
I I 

I 

I 

F i n a l l y ,  t h a t  portion of defendants' motioB seeking s m q f y  .~ 

judgment on its third-party claims against t h i r$ -pa r ly  defendant . 
I 

I 
CaruBo is denied as moot. 

indemnify defendants and the par t i e s  have e x e c u h  a! Stipulation 

of Discontinuance with reapect t o  t h e  th i rd-parky  acition. 

Accordingly, it is I 

OWERED that defendant's motion for summark judgment 

Caruso has agreed to'defand and 

I I 

dismissing p l a i n t i f f '  s common-law negligence an6 I Lab;or Law S 209 
I claims aga ida t  them is granted only as to defenbant Duffy, and 

these claims are severed and dismissed as to Dukfy; land it is 
I 

I 

I further i 
ORDERED that defendants' motion for s 'ary judgment in 1 '  "r 

favor of Duffy in the third-party action f o r  c&tra&uaJ 

indemnification is denied as moot; and it is f i r t he r  

I I 

~ 

I 

ORDERED t h a t  defendants' motion for an order djsmissing 

plaintiff' 8 Labor Law 6 241 (6) claim predicatdd on !all alleged 
I 
I I 

I 
I 19 I 

i 

[* 21 ]



~ 

I 
I 

I 

Industrial Code violations, with the exception OE Industrial 1 
Code 

12 NYCRR 23-5.1 [CJ (1) and 23-5.18 (a )  and ( w , ~  is iranted,. and 

defendants' motion is otherwise denied? and It is fu iFhe r  ! 

ORD- that plaintiff's motion f o r  summary; jud+ent on h i s  

Labor Law E 240 (1) claim against defendants is brantkd; and it 

is further 
i 
I 
I l 

Om- that the part of plaintiff's r n o t i o n - f o r ' &  order 

atriking defendants' answer on the grounds of spqilatfon I 

allegedly defective scaf fo ld  w i l l  be found againsb I de5endants; I 

is 

granted to the e x t e n t  that every presumption or donclision that 

might be drawn from a review of the partially erabed videotape or. 
I 

l 

and it is f u r t h e r  I 

ORDERE& that t h e  remainder of the ac t ion  sha:l c o n t i n u e .  

Counsel f o r  the parties are directed to a p p d r  I 

trial conference on October 24, 2008 at 11AM in room 33$ I 

f d i  a prs- 

at 60 
I 

I Centre Street. 

This constitutes the decision and order of t i e  Coirt. 
I 1 
! 
I I 
! 
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