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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: PART 15

X
JOSEPH SGAMBATI, Index|No.: 112578/06
i
Plaintiff, |
-against-
BALL CONSTRUCTION, INC., 100 DUFFY, LLC, ’.
APOLLO REAL ESTATE ADVISORS, LP and
WINTHROP MANAGEMENT, LP, 7
|
Defendants. }
X ! '
100 DUFFY, LLC and APOLLO REAL ESTATE Index No.: 591034/06 -
ADVISORS, LP, 0 3
Third-Party Plaintiffs, k

-against- I d‘@pé $o

CARUSO PAINTING & DECORATING \ 72 2
CORPORATION, e,
- “roa,
Third-Party Defendant. B %y
X ! .
Tolub, J.

Motion sequence numbers 001 and 002 are hereqy consolldated
for disposition.

This is an action to recover damages for perﬁonal:injuries
sustained by a worker when he fell through a scafqold whlle
painting in a parking garage located at 100 Duffy hvenue in
Hicksville, New York on May 3, 2006. In motion seguence number
001, defendant Ball Construction, LP {(Ball) and defendant and

third-party plaintiff 100 Duffy, LLC (Duffy) move,|pursruant to
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| . _

CPLR 3212, for summary judgment dismissing plaint&ff’s complaint
as to them. Ball and Duffy also seek an order grbnting summary
judgment 1n third-party action against Caruso Paihting &
Decorating Corporation (CPDC), based on Caruso’s Eontractual
obligation to defend and indemnify Ball and Duffyi

In motion sequence number 002, plaintiff movps, phrsuant to
CPLR 3212, for summary judgment on his Labor Law 5 240.(1) claim
against defendants. Plaintiff also seeks an order striking

defendants’ answer as a sanction for their spoilatlon pf key

pieces of evidence. |

BACKGROUND ;
On the date of plaintiff’s accident, defendagt aha third~

party plaintiff Duffy was the owner of the premisés whére

plaintiff’s accident took place. Defendant Ball Vas the general

contractor on a project at the premises which included the

renovation of the building’s main lobby, as well QB the

refurbishing of the parking garage. Pursuant to j sub¢ontract
Ball hired plaintiff’s employer, third-party deferidant | Caruso, to

perform painting work at the site.
Plaintiff testified that, on the morning of his a¢cident,

his boss, Leonard Caruso (Caruso), called him on His céll phone

and told him to “go to 100 Duffy and paint the outsideﬂwalls”

(Defendants’ Notice of Motion, Exhibit P, Sgambatli Deposition,

l :
at 19). When plaintiff arrived at the premises, Gporgq Lovett




F%5]_m_

(Lovett), Ball’s project superintendent, informed hiﬁ where to
begin painting. However, plaintiff noted that L%vettzdid noﬁ
direct him as to how to perform his painting wor%. A%ter looking
over the area that needed painting, plaintiff deqermiéed that he
would need a scaffold or a ladder, a paint brush!and'&oller and
some paint to perform the work. Plaintiff testiﬁied ﬁhat
“[t]here was a scaffold there and I asked Georgegif Iécould use
it and he said, yes, it’s right there” (igd, at 21F22)€

Plaintiff testified that the scaffold was al&ead} set up
when he borrowed it, and that he did not need to ho aﬂything:tb
it before getting on it. Plaintiff stated that hb dié not check
the platform to confirm that it was locked in place pﬂoperly, as
that was generally not his practice. Plaintiff erplahned that,
after he had been using the scaffold for approximﬁtely 15 minutes
with no problems, 1t became necessary to move the!plapform. In
order to move the platform, plaintiff unlocked thE whéels and
rolled it to where it was needed. After arriving at the second
location, plaintiff locked the scaffold’s wheels ﬁnd then climbed
up on it. Plaintiff stated that, after he had resumed painting
for about a minute, the “wood fell, gave way and i fell through”
(id., at 30). Plaintiff also stated that, as the wood fell
through, he did not hear any cracks and that the ?ntire platform.
moved a2 he was standing on it. As a result, plaintiff hit the
side of the scaffolding and fell straight down. When two

l
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laboreras came to his ald after his fall, plaintiﬁf tdid them that

“[tlhe wood gave way and I fell through the scafﬁoldi@g” (id. at
| ;

36) . i

|
Plaintiff stated that, 1f there had not b334 a lédder or
scaffold available to him, he would have just co%pletéd whatever
painting he could without them, In addition, pl%inti%f stated
that he did not know whether or not Caruso ownediits éwn
scaffolding. Plaintiff also maintained that he Qas n%ver told
that he was prohibited from using another trade’é equ4pment when
[ :

on the job for Caruso. 1In fact, when plaintiff ﬁad d¢ne work for
T

Caruso in the past, he had been directed to use dny staffolding
I
o
Caruso testified that he was vice president}of CPDC a

present at the job site.

business owned by his mother. Caruso explained that CPDC had

been hired by Ball to paint various parts of thelbuilding and the
! |
parking garage. Caruso maintained that CPDC progidesiits own

| :
equipment to its workers, such as ladders, scaffqlds,}drop cloths

and safety equlipment, which it keeps at the siteq as ﬁeeded..

Caruso noted that the painter’s union was in cha#ge df training

1ts workers to use Baker scaffolds.

!
Caruso testified that when he contacted plaintiff about the

{
job at the premises, he informed plaintiff that “[t]here’s no

ladders, no scaffolds there. All there is, is dzop cioths and

paints and a stick. Roll the walls, cut whatever youcould reach

!
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by hand” (Defendants’ Notice of Motion, Exhibit Q Ca;uso

Deposition, at 41). He also told plaintiff to “ﬁoll the walls
l

today. Tomorrow I’1l have the driver drop off [a] scaffold or a

ladder, whatever you need, to finish the top parb” (idL at 43).
An hour later, Caruso received a phone call from Lovett informlng
him that plaintiff had fallen off a Baker scaffolﬁ and‘become

! i

injured. %

i

Later, Caruso spoke with Lovett about the in%iden?. At this
time, the two men theorized that plaintiff must h%ve b%en
“pushing himself to move” from the top of the plaéform} having
left the scaffold’s wheels unlocked (id., at 52). !Caruso stated
that Lovett told him that, after he found plalntiﬂf on. the floor,
he noticed that there was a drop cloth underneathtthe ﬁcaffold
and the scaffold’s wheels were unlocked. Caruso also stated that
Lovett told him that the scaffold was still togethPr at that
time, and that “[jJust the wood board was on the f;oor”«(ig* at
53).

Carusc explained that, “the way the scaffold’% bui%t, the
wood 1is locked into the scaffold. It’s not going %nywhére unless
it falls off the lip, and you’re skipping with it %nd péshing it.
That’s the only really [sic] way it can happen” (_1‘,;4_L a£@53).
Caruso testified that he always instructs the worke%s té protect
the floor with a drop cloth and to lock the wheels ?f t@e

scaffold s0 that it does not roll. Caruso also rei#eratkd that

!




he did not advise plaintiff to get a scaffold; h% hai just
instructed plaintiff to roll from the ground. i

Lovett testified that Ball served as genera* confractor.on
the renovation project at the buillding. On the day of the |
accldent, plaintiff was substituting for a painter thét had been
on the job previously. Lovett stated that plainﬁlff approached
him and told him that he did not have any ladder% or scaffolding
with him, and so Lovett showed him an approximate;y eLght ~-foot
long by six-foot high Baker’s scaffold that was lpcated in the
shanty where the trades kept their equipment lock?d upgfor

| \
safety. ' ‘

Lovett described the flooring of the scaffol# as Eonsisting
of a “piece of plywood planking being trimmed witq a métal frame
go that it fits properly into the carriage ... of the baker”
(Defendants’ Notice of Motion, Exhibit 0, Lovett quosition, at
22). 1In addition, the plywood flooring was not sebured in the
carriage, as it was only laid into the form. LoveFt wap not sure
as to what entity owned the scaffold, though he haﬁ seeh it
assembled 10 to 12 times prior to the date of plaiitiff%s
accident. In fact, Lovett observed the scaffold bﬁing %ssembled
and used just two weeks prior to the day'of the ac%idenﬁ Lovett
noted that Caruso did not have any equipment at th% 51té on the
day of the accident. ; i

o
Lovett also testified that, on the morning of %laidtiff’s

i
|

6




|
|

accident, the scaffold was already agssembled with tﬁe platform

set at approximately three and a half to four fpet ébove the

ground. Although Lovett gave plaintiff his work ins&ructions
1 _

| !
that morning, he did not have a discussion with\plaintiff about
the use of the scaffold and he did not observe #lainkiff

|
performing any of his work. In fact, Lovett ma;ntaihed that he
i =
only became aware of plaintiff’s accident after\one'pf Ball’s

laborers came to his office and notified him of}it.
t i

Lovett stated that when he reached the sceﬁe ofiplaintiff’s
accident, plaintiff was “almost laying inside” &he séaffold} and
the platform was still in one piece (id. at 31)) Lovett noted
that it was his “conjecture” that the wheels ofkthe 3caffold got

“pinched up” in the drop cloth, which caused thé scaffold to

1

lunge (id, at 45). Lovett also maintained that,Las they were

already unlocked, he did not need to unlock the hee;s before

i
i

moving the scaffold after plaintiff’s fall.

i

!

|
l
DISCUSSION 1

“\The proponent of a summary judgment motiop must make a

prima facie showing of entitlement to judgment a¥ a mhtter of

l .
law, tendering sufficient evidence to eliminate any material

l +

i . C
, 35 AD3d 184,

|

sgsues of fact from the case’” (

185-186 [1°* Dept 2006], quoting
Medical Center, 64 NY2d 851, 853 [19351) The byrdenithen shifts

to the motion’s opponent to “present evidentiary!facté in
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|

|
i
|
{
|

\_

admissible form sufficient to raise a genuine, triable'issue of

B

fact” (Mazurek v Metropolitan Museum of Axt, 27 \AD3d 227, 228
[1°* Dept 2006]; Zuckerman v City of New York, 49 NYZ«; 557, 562
1980} ;_DaRosa ¥ CAty of New Yerk, 30 AD3d 323, 325 {1** Dept

2006]). If there is any doubt as to the existenbe of a triable.
igsue of fact, the motion for summary judgment mhst be denied
(W, 46 NY2d 223, 231 [1978], Qm;mn_z
BmaLggmg;gd_ﬂguging_ﬁgxpg;a;ign, 298 AD2d 224, 2%6 [1# Dept 2
20021) . 1

Labor”Law § 240 (1), also known as the Scaff%ld ﬂaw (Ryan v
Morse Diesel, 98 AD2d 615, 615 [1™ Dept 1983]), provides, in

relevant part: %

All contractors and owners and their aggnts
... in the erection, demolition, repairing, !
altering, painting, cleaning or pointing of a
building or structure shall furnish or erect,
or cause to be furnished or erected for jthe |
performance of such labor, scaffolding, | 1
hoists, stays, ladders, slings, hangers,| ‘
blocks, pulleys, braces, irons, ropes, apd
other devices which shall be so constructed, |
placed and operated as to give proper = 1
protection to a person so employed. \ =
| !

“lLabor Law § 240 (1) was designed to prevantithos? types of

accldents in which the scaffold ... or other proteétivetdevice‘ N
‘proved inadequate to shield the injured worker fro& harm directly
flowing from the application of the force of gravit& to, 'an object

i ]

or person’” (John v Baharestani, 281 AD2d 114, 118 [1** Dept
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20011, quoting - . - ' , 81
l E

NY2d 494, 501 [1993]). The Scaffold Law does not apply merely
| i

because work is performed at elevated heights, Hut also applies

where the work itself involves risks related to‘différences in

‘ .
elevation (ﬁiD2II1hJLlﬂleﬁﬂhﬁiiﬁﬁkhgngﬂni 239‘AD2d 214, 214-

215 [1= Dept 1997); gee Ress v Curtlg-Palmer Hli E] l
‘ |
‘Company, 81 NY2d at 500-501]). | |
To prevail on a section 240 (1) claim, the élain;iff must

show that the statute was violated and that this\violétion was a

proxlmate cause of the plaintiff’s injuries (Elakgﬁz_ﬂgighnghggd S
Housing Sexvices of New Yoxk City, 1 NY3d 280, 287 120031, Felker
¥ Corning Inc., 90 Ny2d 219, 224-225 [1997}; mg;;ﬁg_xqugn:gg_ "
College, 12 AD3d 261, 262 [1® Dept 2004]). “The @tat&te i3
designed to protect workers from gravity-related ﬁazarhs such153 f'i
falling from a height, and must be liberally construed to
accomplish the purpose for which it was framed (iqternal
citations omitted)” (lalamim_v_ﬁmu_a;_m,f_ﬁq;mum 33
AD3d 693, 695 [2d Dept 2006]). 1 E

Defendants assert that they are not liable foF plahntiff’
injuries under Labor Law § 240 (1), because plaint ff’sﬁalleged
negligence in not properly locking the scaffold’s heal% and 1n
not properly placing the plywood platform on the floor &f'the_
scaffold constituted the sole proximate cause of hﬁs iﬁiuries.',
Where a plaintiff’s own actions are the sole proxim%te %ause of

_ | )

1 !
! i
1 i
|
\

i
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the accident, there can be no liability under Lébor'Law § 240 (1)
(aee Robinson v East Medical Center, LB, © NY3d1550, 554
[2006][pla1ntiff's own negligent actions in choasing a ladder he

knew was too short for the work to be accomplisned, énd then -
l !

| standing on the ladder’s top cap in order to reach the work,

werse, as a matter of law, the sole proximate cauge of|his

injuries}; Mwmuam&aw 4 NY3d 805,

806 - [2005], MWWWA

NY3d 35, 39 [2004] [where an employer has made av%ilab%e adequata

safety dev1ces and an employee has baen instructep to: use themn,
the employee may not recover under Labor Law § 240 (1) for

injuries caused solely by his violation of those instrUCtiona].

MM}MWM 1
NY3d at 290). ‘

l
1

Here, plaintiff has met his burden in that tﬂe collapse of

the scaffold’s platform constituted a prima facie Liolation of

Labor Law § 240 (1) (W 201

AD2d 353, 354 [1** Dept 1994] {collapse of a scaffoid istprima -

facie evidence of a violation of Labor Law § 240 (ﬂ) which shlfts,,‘.

the burden to defendants to raise a factual issue qn liabllity]

Becerra v City of New York, 261 AD2d 188, 190 [1° qept 1999]
[Court hald that the collapse of unsecured plywood platfprm which

{

supported a construction worker four stories above &round level

constituted a. prima facie violation of scaffolding statuﬁe])

|

10 ‘7 |
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e
|
{
|

i ;
! |
! B
| ;
{
I

“[A] présumption in favor of plaintiff arises when é scaff@ld or -
l .

ladder collapses or malfunctions ‘for no apparent rqason’”
Wmmwummm,. 44 AD3d 377,
381 [1™ Dept 20071, quoting Blﬂu.ﬂmgbmm_ﬂgﬂalm

|
ol

Services of New York City, 1 Ny3d at 289). |
In addition, defendants did not offer any évidéhcg, other’
than mere spéculation, to refute plaintiff’'s sh%wingior to faise
a bona fide issue as to how the accident occurr%d (gégfzingda_x_ '
Kgghgh_ngl;y_ﬁg;gg;g;ign 285 AD2d 496, 497 [24 Dept 2001} ;

l
wmmmmm 118 AD2d '485,-‘486 [1°t

Dept 1986]). 1In any event, “[a] lack of certainty as to exactly-3fv-x.

] I

‘what preceded plaintiff’s fall to the floor beloh dOﬁs not create E“

a material issue of fact here as to proximate capse” Kyg;ga;a_x
55“1§§_ﬂagQ421u_LLg 21 AD3d 279, 280 [1°* Dept 2b05] [where o

either defectlve or inadequate protective devices constitutedlth§-7

l
proximate cause of plaintiff’s accident, it did ﬁot matter

l
whether plaintiff’s fall was the result of the s?affold tlpplng‘

over or was whether it was the result of plaintiﬁf mi%-stepping
off its sidel). E :

As plaintlff was not the sole proximate caus% of:his
injuries in this case, any alleged contributory n%gliqenca

attributable to him is immaterial, because the st?tutoLy

violation has been established as a proximate cau#e of! his

i
|
o

- injurles (see mﬂuﬂuﬂﬂmmmm&uw_m&,

11
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39 AD3d 363, 364 [1% Dept 2007] [plaintiff sustained her prima
facie burden under Labor Law § 240 (1) through %dmiS?ible

: |
avidence that her decedent fell through an open%holeﬁwhen an

l % .
unsecured piece of plywood laid over beams shifted a%d no sqfety
device was provided to prevent the decedent’s féll])l

\

Where “the owner or contractor falls to probide adequata

aafety devices to protect workers from elevationTrelated injuries

and that failure is g cause of plaintiff’s injury, the

: | ‘
negligence, if any, of the injured worker is of rfo consequence
H 1

[internal quotation marks and citations omittad]”l(IﬁiﬁIﬁz_I .
H ', T
Weissman, 297 AD2d 245, 247 [1™ Dept 2002]). E |

|
i
!

Thus, defandanta are not entitled to summary; judgment

dismissing plalntlff's Labor Law § 240 (1) claim against them
k

'Accordingly, plaintiff is entitled to summary judeent}in his

\ "
favor on his Labor Law § 240 (1) claim against defendants.
: 2 |
LABOR LAW § 241 (€) % ‘

i
I

Labor Law § 241 (6) provides, in pertinent paxt, as follows:

“All contractors and owners and theilr agents
... when constructing or demolishing | 1
buildings or doing any excavating in 3 :
connection therewith, shall comply with the |
following requirements: i -
* ok x : A
(6) All areas in which construction, g
excavation or demolition work is beiﬂg i
performed shall be so constructed, | !
shored, edguipped ... as to provide | |
reasonable and adequate protection an '
safety to the persons employed therein ;
or lawfully frequenting such places. ! i

|

12
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|

!

" 1

- l :
| !

Labor Law § 241 (6) imposes a nondelegable duty dn owners

and contractors to provide reasonable and adequatL protection and

safety to workers (gege BQﬂﬁ_I_QuILiﬁ_Eﬁlmﬁl_HXQIQEElQQIILQ
Company, 81 NY2d at 501-502). However, Labor Law’§ 241 (6) is
not self-executing, and in order to show a violat&on qf this -
statute, and withstand a defendant’s motion for apmma#y Judgment,
it must be shown that the defendant violated a spkcific,
applicable, implementing regulation of the Industkial@Code,

I

rather than a provision containing only generalized réquirements ,
! ! :

for worker safety (1d.). i ; |
Although plaintiff alleges that defendants %iolaéed Labor _
Law § 241 (6) in his supplemental bill of partic%lars& he did notaj-i;j
set forth any:particular-alleged Industrial Code %iolétions. é;
Now, in opposing that part of defendants’ motion &or Qummary' |
Judgment dismissing plaintiff’s Labor Law § 241 (6) claim agalnst
them, plaintiff asserts violations of Industrial Code'lz NYCRR
23- 5.1 ® (1), (e) (1) and (h) and 23~ 5.18 (a) and (Q).
Industrial_Code 12 NYCRR 23-5.1 [¢] (1) is suffﬁciently

i
specific to sustain a claim under Labor Law § 241 (6) i{gee

2 AD3d

513, 515 [2d Dept 2003]).

| _
| - ) o
Industrial Code 12 NYCRR 23-5.1 [c] (1) statF ﬁn pertinent
I

part: |

13
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_ I
(1) Except where othaerwise specifically proiidad@in
this Subpart, all scaffolding shall be 8o }
constructed as to bear four times the maximum
weight required to be dependent therefrom oxi

placed thereon when in use. ; g
: !

[¢c] Scaffold structure.

Here, tha_subject scaffold was not construct%d su?h that it
could bear four times the maximum welght as requi%ed,_és.
evidenced by thae fact that plaintiff fell through %hé écaffold
while‘working on it. Thus, defendants are not entﬁtleé to
summary judgment dismissing plaintiff"s Labor Llaw % 24ﬁ (6) cléim
. predicated on a violation of Industrial Code 12 NY#RE-2§—S.1 [ci

_ 1 ,

(1) . | | 1

|
ndustrial Code 12 NYCRR 23-5.18 (a) and (b) are |

i .
sufficiently specific to sustain a claim under Labor Law § 241

| | L o
(6) (see Robertson v Little Rapids Corporation, 277 AD2d 560, 562
_ . | AD2q 5
L

[3d Dept 20001). -
i 3
Industrial Code 12 NYCRR 23-5.18 (a) and (b) state:
. | :
‘ |
Section 23-5.18. Manually~Propelled Mobile Scaffolds

(a) Platform planking. Scaffold platforms for man@allyL ‘
propelled mobile scaffolds shall be tightly pl nkedlfor the
full width of the scaffolds except for necessary access o
openings. Such-planking shall consist of planks not less.”
than two inches thick full size, exterior grade plywood at
least three-quarters inch thick or material of 'equivalent
strength. i i

(b) Safety railings required. The platform of every maﬂually- 
propelled mobile scaffold shall be provided wid a safety
railing constructed and installed in compliancerwith.this
Part (rule).. | ‘

i
-1

. \ =
Here, the evidence indicates that the manually—prope&led
; 1

14 o
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scaffold was not tightly planked, nor did it contain the required
‘ ‘ |

safety railing. Defendants are not entitled to summany judgment
dismissing plaintiff’s Labor Law § 241 (6) claim ?red;cated on

violations: of Industrial Code 12 NYCRR 23-5.18 (a) and.(b)

Labor Law § 200 is a “‘codification of the cqmmonLlaw duty
1
imposed upon an owner or general contractor to provide{

construction slte workers with a safe place to woﬂk' [¢itation
omitted}” Q;g;_x_mgggnng 269 AD2d 122, 122 [1° Dept 2000],\agg
alzo Russin v Louis N, Picclano & Sop, 54 NYz2d at 317) | Labor

Law § 200 (1) states, in pertinent part, as |
|

follows: E -%
, l .

“1. All places to which this chapter applies' shall be
. 80 constructed, equipped, arranged, operated qnd @ '
conducted as to provide reasonable and adequate :
protection to the lives, health and safety of iall | -
persons employed therein or lawfully frequenting such
places. All machinery, equipment, and devices in éuch
places shall be so placed, operated, guarded, and |
lighted as to provide reasonable and adequate | \
protection to all such persons.” . 1
: K '
Although defendants argue the issue of supervigion,%or lack
thereof, on their.part, that standard applies in La%or Léwl§'200
: , . | .
- cases which involve injuries resulting from the means and methods
. | -
of the work. However, in this case, plaintiff’s injurieé

1 .
allegedly arcse from an unsafe condition created when the plywood

piatform was not properly secured so that it would not snift and -

collapse while plaintiff was working on it. 1In suchia cdse, the

K

15




C
proponent of a Labor Law § 200 claim must demonaqrate that the

3
defendant created or had actual or constructive notice of the

allegedly unsafe condition that caused the accideht (ggg Keating

!

v Nanuet Board of Education, 40 AD3d 706, 708~ 709, [2d. bept 2007]

(where plaintiff’s injuries stemmed not from the mannex in which

l

the work was performed, but rather from a dangeroﬁs cohdition on
the premises, geheral contractor was llable in coﬂmon—iaw

negligence and Labor Law § 200 when it had controL over the work

|
site and actual or constructlve notice of the sameﬂ, Iﬁgmaa*E

Clagfee, 24 AD3d 749, 751 [2d Dept 2005]; MHIDMLQQLME

University, 4 AD3d 200, 202 [1' Dept 2004] {to support‘finding
of a Labor Law § 200 violation, it was not necesaary to prove
general contractor 8 superv1sion and control over plalntiff

because the injury arose from the condition of thelwork:place

_ ‘ 1 .
created by or known to contractor, rather than the method of
plaintiff’s work]). ‘

As to defendanf Duffy, there i1s no indication in thg record .

|
to support a finding that Duffy created the unsafe bondltiOn at’

issye, or that it had actual or constructive notice‘of the same

i
T

Thus, Duffy is antitled to summary judgment dismissﬂng |

plaintiff’s common~law negligence and lLabor Law § 2qo cl%iﬁs as 
against it. | i &

However, there is evidence in the record to indhcat%-that

defendant Ball had actual or constructive notice of #he ohsafe

|
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condition. A review of Lovett’s deposition testimony}reveals
: [
that he was aware that the platform flooring was. not secured to

the scaffold. Lovett even stated that he had observed the

scaffold being assembled and disassembled on many pribr

occaeions _ Moreover, the fact that Lovett surmised that the
platform flooring probably shifted out of place because plaintiff'.

pushed it indicates that he was aware that the sqaffold’e plywood
] I
flooring was not sufficiently gsecured in place 30 as to prevent

the floor s collapse Thus, defendant Ball is not enditled to
1 A
summary judgment dismissing plaintiff’s common-law negligence and

Labor Law S 200 claims as against 1it.

i
i |
SROILATION ' % |
-
|
Plaintiff argues that he is entitled to an order striking

; defendants’ answer based on the spoliation of key pieces of

\

evidence. To this effect, plaintiff claims that the. parking

garage where he was working was equipped with a motion ~activated

l

surveillance camera which recorded plaintiff's pre collapse
actions, as well as the scaffold’s sudden collapse. However, thefli"f~ijﬁ

l
pre—collapse portion of the video, which is_critical to-the issue-
]

of proximate cause of the scaffold’s collapse, was later erased

by defendants. Similarly, although defendants adMit to having
1
examined the subject scaffold to determine whether it had any

1
i

| I
flaws or defects after the accident, defendants now deny having

l

any knowledge of the scaffold’s present whereabouts.

17 |
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CPLR 3126 governs the penalties for nondisclosure.
. 1

j [ '

Sanctions, pursuant to CPLR 3126, will be imposed upon a clear
|

showing that “the failure to comply with discovery demands was
l

willful, contumacious or in bad faith [internal guotations and

citations omitted]” (Foncette v LA Express, 295 AD2d 471, 472 (24 o

Dept 2002]) “To impose a sanction for spoliatien of‘evidence,

it must be established that the individual to be: sanctioned was-
l

_responsible for the loss or destruction of evidence crucial to

X .
. A

the establishment of a claim or defense, at a tiﬁe when he was oh 3

'notlce that such evidence might be needed for future 11tigation

0

ﬂeluut._ﬂ.ellgm 39 AD3d 708, 709 [2d Dept 2007]: LQ_IQl.l_!
WLW 28 AD3d 721, 721, [2d bept 2006] -

[plaintiff did not establish that the defendant mntentionally or .

negligently failed to preserve crucial evidence efter being B
i
placed on notice that the evidence might be needdd for future
|
liti,gation] ; Lawrence Insurance Group v KEMG Peat Marwick L.L.P.,

l
|

5 AD3d 918, 920 [3d Dept 2004]).
It 15 well settled that when a party negligentlyiloses or

intentionally destroys key evidence, thereby. depnivinq the non—

responsible party from being able to prove its claim or defense,-‘e?

| [

the responsible-party may be sanctlioned “by striking q party’s’
‘ |

i

.
pleading or instructing the jury that it may draw negative

inferences from the missing evidence” (Lgﬁ;gngg_;hgngﬁngg_gpgnp;
. ; i ) -
Inc., v KPMG Peat Marwick L.L.P,, 5 AD3d at 920; Baglid v S%.

| 1
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aehn_ﬁ_Queana_HQ;pirgi 303 AD2d 341, 342 [2d Dept 2003],

Egnsatre_x_LaeEﬁnreﬂe 1295 AD2d at 472; Hﬁu_xgrk_gentral_uutual f!:-tf_*“

Eire_lnnnrangn_Q9mnnnx_rrIurneragn_e_ﬂlagtrier_inci 280 AD2d

652, 652-653 [2d Dept 2001]). 3

Here, as defendants have negligently lost or intentionallyf
destroyed pertinent key evidence, depriv;ng plaintiff of the

opportunity to utilize the evidence and to prove and defend his
-

_ claime._ It followe that defendants’ answer is! stricken
o ,

Finally, that portion of defendants’ motion seeking summary-?ﬂ_-ff;

judgment on . its third-party claims against third—party defendantfﬁ

Caruso is denied as moot. Caruso has agreed to defend and

indemnify defendants and the parties have executed alStipulation_‘;_,.-,.a_;.'-j

of Discontinuance with respect to the third- party action

Accordingly, it is i

ORDERED that defendant'e motion for eummar& judgment

‘dismissing plaintiff’s common-law negligence and Labor Law §. 200'?}l--ff

claims against them is granted only as to defendantiDuffy, and

these claime are severed and dismissed as to Duffy;land itwis

further ; i g | |
ORD;ann-that defendants’ motion for sumﬂary'iudgnent_in.i’

favor of Duffy in the third-party action for contractual

indemnification is denied as moot; and it is fqrther

ORDERED that defendants’ motion for an order dismissing
I .
plaintiff'e Labor Law § 241 (6) claim predicated on! all alleged
19 'i
|
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Industrial Code v1olations, with the exception of Industrlal Codef;
12 NYCRR 23-5.1 [c] (1) and 23-5.18-  (a) and (b),‘is qrantad and
defendants' motlon is otherwise denied; and it 13 further

' ORDERED that plaintiff’s motion for summary judgment on his: ~?

&
Labor Law § 240 (1) claim against defendants is grantgd; and’ it

i
is further !

]
i

ORDERED that‘the part of plaintiff’s motionzforguh'order

striking defendants’ answer on the grounds of spoilatron is

granted to the extent that every presumption or conclusion that

) .
might be drawn from a review of the partially erased uideotape-or;:?“
: Lo

aliegedly“defective scaffold will be found against deﬁendanté:i . QJ SRS

and it is further

1
Tt

ORDERED that the remainder of the action shall continue

I

Counsel for the parties are directed to appeér for a pre-'

trial conference on October 24, 2008 at 11AM in room 335 at 60 ST
Centre Street. i

This constitutes the decision and order of tHe Court.

DATED: ﬁ”ﬂ'/7zur é:f} |

‘ﬁALTER o %OLUB%% g SC
":Ew o <r<$;:" %
"’&3@9 % 0 |
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