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SUPREME COIJRT O F  T H E  STATE O F  N E W  YORK 
COUNTY O F  N E W  YORK:  COMMEH(7IAL DIVISION 

JER IC:HO GROUP L T D  , , 
- X  - - - - - . .. - - - - - - . - - - - - - .. - - - - - - - - - - - - - - . - - 

P l a i n t  i f f , 
Index No. t ;OOS66/07  

- ayai r i s  t - 

MIDTOWN DEVELOPMENT, L. P .  I EDWARD 
IMPEFATORK and MAUKICE STONES , 

Charles E d w a r d  Ramos, J . S . C . :  

Motion secquenc!e 001 arid 0 0 3  are 

In m r i l . . i o I i  s?yuenc!e 0 01 , deLendant. Midt.owi--i Development I 1 I .  P . 

(Mit3L.own) rnovcs t o  cance l  two n o t i c e s  of pendency (CPLR 651 S 

[c] ) . Jer-icho crc)ss-movec; f o r  1.eave t o  arriend t h e  complaint .  

I n  motion sequence 0 0 3 ,  defendar1t.s M i d t o w n ,  Gdwar-d 

Imperatore, arid Maurice Stone ( t .oge ther ,  Defendants) move f o r  

summary judgment of t h e  complaint. J e r i c h o  cross-moves for 

summary judgment as  t.o l i a b i l i t y  (CPLR 3 2 1 2 )  . '  
Background'' 

I n  June o€ 2 0 0 2 ,  J e r i c h o  and Midtown e n t e r e d  i n t o  a c o n t r a c t  

(Cont-rack) f o r  t h e  sale of ltirid (Proper- ty)  i n  midtown Manhattan. 

' In argumer-its hc ld  on J e r i c h o ' s  cr-oss-motion t o  amend t h e  
coinpl-aint , t h e  Court  d i r e c t e d  t h a t  , for purposes  of determining 
Defendants mot i o n  for summary judgment , the proposed arriendced 
complair-it w a s  t h e  o p e r a t i v e  p l ead ing .  Notwithstanding t h a t  
d i r e c t i o n ,  t h e  c o u r t  d i d  not r u l e  on J e r i c h o ' s  cross-mot-ion t o  
amend t.he complaint. , which w j  1 1  he ;iddressed h f r e i n .  

' The fo l lowing  facts a r e  taken  from t h e  p a r t i e s '  Rule 1 9 - A  
Statement of Undisputed Fac ta ,  t h e  p l ead i .nys ,  and d e c i s i o n s  of 
this court, o r  t h e  Appellate Div i s ion ,  a s  i n d i c a t e d .  

dep t 11 r e c  1 t a t  i o n .  
The p r o t r a c t e d  procedura l  h i s t o r y  of t h i s  c a s e  mandates i n -  
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The Contract. grarit.cd t o  J e r i c h o  , t.hc purchaser-,  a pcr iod  of t. i ine 

(Study P e r i . o d )  t.o evaluate the P7-cJpc? r ty ,  wit.hiri which J e r i c h o  

reiiair-led the r iqh t .  t o  caricel the Contract. and seek t-lie retur-n o f  

i t s  depos i t . .  S e c t i o n  2 9  ( a )  of t-hc Contract o b l i g a t e d  Midtown t.o 

make available docurne1it.r; and o t h e r  rnater-ial i n  i t s  possessioi i  

coric:erning t h c ?  coridit i on  of t h e  P rope r ty ,  a t  J e r i c h o '  8 request . .  

Before tlic! e x p i r a t  iori of the Study P e r i  od, IJer icho 1 . ea rned  

of an o i l  spi.1.1 on a p a r c e l  of l a n d  adjacent.  t.o t h e  Proper ty ,  and 

St-onc, for docurrierits o r  ot l icr  in format ion  r e l a t i n y  t o  i t .  

A d d i t i o n a l l y ,  Jei-t'richo asked Midtown f o r  exhib j . t s  t.o a devel.opment 

agr -e t2 tnen t  between Midtown arid Arntrak (Amtsak b:xhi b i t s )  . 

Def er-idants r-c!presel-ited t h a t  t hey  d i d  no t  have any r e l e v a n t  

documents i n  t h e i r  posses s ion ,  and that Jericho should o b t a i n  

doeurnents through a Freedom of In fo rma t ion  A c t  r-eyuest o r  

dircutly from Amt.~-ak. 

Jcr- icho i n f  orined Mlidtown t h a t  it. would be compelled t o  

c o n d i t i o n a l l y  caricel t h e  Contract  subject to r e c e i v i n g  t h e  

r eques t ed  documents, but sought t o  extend t h e  Study Period, that 

Mlidtowri. Midtown a l l e g e d l y  agreed t.o extend t h e  Study Per-iod, 

b u t  t h e r e a f t e r  r e t u r n e d  t h e  $ 2 5 0 , 0 0 0  Contract d e p o s i t  to J e r i c h o  

Subsequent ly ,  J e r i c h o  obta ined  documents from t h e  New York 

Depa I- t m e  n t of E i iv  i rorimen t a 1 Tlon t ro 1 ( NYDEC ) that e 3 t ab 1 i shed t h a t  

Midtown had r e c e n t l y  been j.n con tac t  wi th  the NYDEC r ega rd ing  t h e  

o i l  s p i l l  and t h a t  i t  had been s u b s t a n t i a l l y  remediated 

I n  2004 , J e r i c h o  i n s t i t u t e d  t h e  prior a c t i o n  a g a i n s t  
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l k f  endar-it:; , allcqIgii-icj that. Midtown i r i t e n t i o n a l l y  breached the 

Cnntr-ac:t , by f a i i i n y  to  provide documents i n  i t s  posses s ion  

r e l a t i  iiq t.o L h e  rondi.t.iori of the  Proper ty ,  wrongful ly  repudia t -ed  

Jericilio’ s acr:eptarice of MidLowri’ s p r o p o s a l  to cxt.erid t.lic. Study 

Per iod ,  arid f a i l e d  t o  d i s c l o s e  ce r t - a in  a f f i l i a t e d  r e l a t i o n s h i p s .  

J e r i c h o  soiiqht. spec i f  ii: performance, arid darnage:; f i j r  br-each of  

coritrac:t and f r a u d .  

‘I’he t h e o i - y  of Jeric:ho’ s cotnplairilr was that , after execiiting 

the  Clontrnct. , Midtown discovered  t h a t  t h e  1’ropert.y was inclr-e 

val  iiablc: because the o i l  spill had been subs t - an t - i a l ly  rc._!mcdiat.ed 

at t.lie NYDEC’ ,c; experisc. Consequently, Midtown souglit t.o g i v e  t h e  

i mprcssior i  that. t.licre wer-e environmcnt.al problerris with t;he 

Property, making t.he Lransact-ion appear less desi.rab1.e t o  

J e r i c h o .  

Defer-1dant.s f i l e d  a motion t o  d i smis s  t h e  complaint for 

far i - lure  t o  s t a t e  a cause of act . ion and documentary evidence (CPLR 

3211 [a] [I.] , [7]). O n  May 1 2 ,  2 0 0 5 ,  t h i s  Court denied the 

mot ri.on, and Def cridarit s appea led .  

Decision I: 

In August. of 2006 , t h e  Appel la te  D iv i s ion  reversed t h i s  

C o u r t ‘ s  d e n i a l  of Defendants’ motion t o  d i smis s  on t h e  l a w ,  and 

dj,smissed t h e  complaint arid en te red  j udymerit i n  favor of 

Defendants ( J e r i c h o  Group, I L d .  v M i d t o w n  L3evelopmenk, L. P., 3 2  

AD3d 294 [l“‘- D e p t  ZOOS]) (Decis ion I ) .  

The Appel l -a te  D iv i s ion  determined that J e r i c h o ’  B breach of 

c o n t r a c t  c la im,  based U ~ O T I  Midt.own’ s a l l e g e d  d e l i b e r a t e  fa j . lur-e  
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t o  comply w i t h  i t s  ob1 i gat ior is  t o  provide  document-s, wa:g 

defect ive1.y p l e d .  F i r s t  , the Appel la te  13i.vri s i o n  s t a t e d  t -hat  

Jer.irl-i(.)’ s c la ims  for. hr-~tac:h o f  cont:rai:t a n d  specj. f ic:  performance 

were h r - r - e d  by i.t.s o w n  cari(:ell.at.ion of the  Con t r - ac t  arid I-ecciver-y 

of t he  down p;~iymei-it. Addi . t ional ly ,  the  Appel 1 at .e Div is ion  s t a t c d  

t h d t  , even i f  Midtown had w i l l f u l l y  breached thc! Cont.ract , 

J e r i c h o ’  B a l l e g a t i o n s  of w l l l f u l  breach w e r e  e i t h e r  cont.radict.c!d 

Midtown L o  providc! docurrients (id. at: 298- 3 9 )  . 

A s  t c j  3ei-iclio’s claim c!onc!c?rnii-icj the a l l e g e d  extensi.on of 

t i c !  S I  udy Period , the Appel la te  Div is ion  determined that 

docutneritary evidence submi t t -ed  on the motion c o n t r a d i c t e d  

Jericho’ E? asscrt.ior.1 t h a t  t-hc p a r t i e s  agreed t o  an extei-isiori of 

t-hc Study Per iod  (id. at. 2 9 9 ) .  

The Appellate Divi ,s ion dismissed t h e  f r a u d  c la im on t h e  

ground that. J e r i c h o ‘  3 a l l e g a t i o n  that Midtown i n t e n t i o n a l l y  

breached t.he C o n t r a c : t  by Eail.ing t o  provide  docutnents could n o t  

constitute a c t i o n a b l e  f r a u d ,  because a claim f o r  f r aud  cannot 

a r i s e  where t h e  only a l l e g e d  f r aud  r e l a t e s  Lo a party’s i n t e n t  t o  

breach a c o n t r a c t u a l  o b l i g a t i o n  (id. a t  3 0 0 ) .  

Discovery 

While t h e  appeal that .  e v e n t u a l l y  r e s u l t e d  i.n Decis ion I w a s  

pending,  d i scove ry  i n  thc a c t i o n  cont inued under the supe rv i s ion  

of this r n u r t .  

In r-espnnsc! to tlocurnent demands  , Mi c3 t  own prndur?d  
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c:orrespondencc between Mi d t o w n  arid t.he NYDEC,  i n c l u d i n g  a n  

a d d i t i o n a l  100 pages of documents coritairiiny ir-iforrriatiori abo~iL 

t.lie NYDEC's renied1'.at ion of the o i l  s p i l l  (NYDEC Docurrierits) , in 

acidit:iori t o  informat . ion esLah1ishing t h a t  the 1 ong s u u y h t  aLter  

A m t . r a k  E x h i h i t 3 ,  di d not. c x i s t  . 

J e r i c h o  f i l e d  i t s  Note of Jssue ,  and Llefendants iiilovecl f o r  

suminary j udyrnent . T n  the int .cr im,  Decis ion  I w a s  r ende red .  

r)cfel-ld;i1-lt:; withdrew their motion for surrmiar-y j udqrnenL, arid L l - i i s  

Court: dir-ected t.hc c1c:rk Lo eriter FI judgment. of dismissal 

(I! o 11s i s L (-111 L w i t 11 I )e c: 1. s i on I . 

On t-he b a s i s  of doc:urrierit.:; obt.ai.ned d u r i n g  discovery, 

Jer- i  c:hc) movc?d to rear-que 13eci sj .on I c l a iming  r i c?wly  d i scove ry  

ev idence ,  but Jer-iclio withdrew the  mot.ion arid insLeacl, so~iyl-iL 

r -e l ie f  i n  t-his Court. 

Motion to Vacate the Judgment 

Jerjcho's motion t o  vacate t h e  judgment. and d i s m i s s a l  of i t s  

cornplai nt. was based upon newly d iscovered  ev idence  and f r a u d  

( C P L R  SO13 [a] [2], [ 3 ] ) ,  

'l'he b a s i s  €or J e r i c h o ' s  motion3 w a s  t h a t  t h e  NYDEC 

Documents, t h a t  w e r e  i.n Midtown's possessizln d u r i n g  t h e  Study 

Pe r iod ,  and Informat ion  r e l a t i n g  t o  the A r n t r a k  Exhibits, namely, 

tha t .  t h e y  d i d  not. e x i s t ,  amounted t o  n e w  ev idence  t h a t  

dcmonstrated Midtown' :; breach of the Contract. and f r a u d .  

A d d i t i o n a l l y ,  J e r i c h o  argued t h a t  the documents demonstrated t h a t  

' For a f u l l  r e c i t a t . i o n  of Jericho's a l l e g a t i o n s  and 
ai-guri1ent.s i r i  support. of i t s  motion, scc t h i s  Court's d e c i s i o n  
dated February 2 ,  2 0 0 7  (February  2 0 0 7  D e c i s i o n ) .  
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D?fencIants had comrnitted t-i f r a u d  on the cour t  and t h e  A p p e l l a t e  

D i v i s i o n ,  i n s o f a r  a:; Dcfenclarits repyesel-itcd, i n  support  of t . he i r  

or-icjinal mot iori t o  d i smis s  thc  conqlaj nt , t .hat t h e y  hdd c : ~ ~ i i p l j  ed 

wi th  t h e i r  coritr-acLual oh1 i g a l  1011 t o  produce c3oci.irnent.s duri.rig the  

St.udy Period. 

This  Court denied r e l i e f  bascd upon the d i scove ry  of new 

evi der-icc! , 

Midt.c)wl-1 and the NYDEC hero1.e t.he ;ict7 or1 wag f i I , e d ,  

:;ubmitteci t.he cioc:uments i n  oppos i t ion  t o  DeIendanLs 

motion t o  d i smis s  t .he compl.aint 

Eindi.rig that.  Jericho Imcw of t.he correspondence between 

arid could have 

(February 2 0 0 7  Llecis; CIII, 1.1) . 

t he Court de t. e r m  i ne d t ha t. J.e r i c ho p I- e s en t e cJ. N o n e  t. he 1 e s s , 

sufficient evidence of f r aud  and misconduct on the p a r t  of 

Midtown, j-r-lsofar- a:; it. admi t t . ed  t o  t.he e x i s t e n c e  and nclIi- 

e x i s t e n c e  of documents t-l-iat i t  p rev ious ly  r e p r e s e n t e d  Chat 

not. have i n  i t s  possessi-on.  This Court g ran ted  t-he motion t o  

vacate t h e  judgment on t - h a t  b a s i s ,  

i t  d i d  

but determined t h a t  i t  could 

riot r e i n s t a t e  the compla in t .  

Thereafter, Midtowrl appealed, while  J ' e r icho  i n s t i t u t e d  t h i s  

a c t i o n ,  a l l e g i n g  causes of action for f r a u d ,  s p e c i f i c  

performance, dec la ra tor -y  judgmei-it , breach of cont r -ac t  , v io l  ation 

of J u d i c i a r y  Law S 4 8 7 ,  

t o  purchase t h e  P r o p e r t y ,  and Defendants conduct dur ing  t h e  

St.udy Per iod  arid d i scove ry  i n  t h e  p r i o r  a c t i o n .  

arid darriayes a r i s i n g  o u t  of t h e  Contract  

Decision I1 

The Appellat t?  D iv i s ion  reversed  the  February 200'7 Decision 

on t h e  l a w ,  arid direc:t.ed that.  judgment. be r c - e n t e r e d  (Jericho 

G 
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G r o u p ,  L L d .  v M i d t o w n  Deve7oprnentf L . P .  4’7 AD3d 46.3 [1“‘- Dfpt 

2 0 0 8 1 )  (UFtcision 1.1) . 

T n  n e c i  si on  I J  , t.he Appel1at.e Div is ion  determined tkiat 

LJericlio’ Y c la im as  t.o t.he rcccrit.ly d i s c l o s e d  documents did I - K I ~  yo 

“ L . 0  the  ‘ v e r y  nieans by wl- i ic l -1  tl-ie judgment w a s  procured, ” but t.o 

“ d e f e n d a n t ’ s  compliance with i.ts c o n t r a c t u a l  o b l i g a t i o n  t o  

produce documents , i. . e .  , t h e  i.inder1.yi ng t r a n s a c t i o n ,  and thus I 

d i d  not. a v a i l  i t . s c l f  t o  v a c a t e  the  judgment. (id. ) . b ’ i ~ i a l . l y ,  the  

Appc11at.c D iv i s ion  s t a t . ed ,  “ i n  any e v e n L ,  p la i r i t . i f  f [Je2-1.c110] 

f a i . 1  s t o  show f r a u d  i n  t.hc under-lying t r a n s a c t i o n . ”  

Subsc!queritly, Lhe  Appellate Div i s ion  denied J e r i c h o ’ s  p o s t -  

appcal motions for reargument and permission t o  appeal  t o  the 

C o u r t .  of Appeals. 

Discussion 

A. Def cndx i t  s Mot i o n  f o r  Summary J-udgment 

Dcf endants move for summary judgment of t h e  proposed amended 

complaint , ’ 01-1 t h e  grounds of res judicata and collateral 

est.oppe1, and t o  cance l  t h e  n o t i c e s  of pendency 

J e r i c h o  cross-moves f o r  summary judgment a s  t o  l i a b i l i t y ,  

and t o  iimcnd t h e  compla in t .  

A judgment. r e s u l t i n g  from t h e  g r a n t  of a rnotiori f o r  failure 

t.o s t a t e  a cause of a c t i o n  f o r  defect. i n  p l ead ing  i s  r i o t  res 

Defendants move under CPLR 3 2 1 2  for summary judgment, 
alt:houqh i s s u e  has not been j o i n e d .  Because t h e  motion i s  
p r e d i c a t e d  pr i rnar- i ly  011 tlic ground that t h e  a c t i o n  may riot be 
rnaintai ned because of reg j u d i c a t a  and collateral es toppe l  , t.he 
rnotion w i l l  be t r e a t e d  a s  one f o r  d i s m i s s a l  pursuant  t o  CPLR 3 2 1 1  
(a) (5). 
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j u d i c a t a  of the rne7:it.s of t h e  ent- i re  crlise ( H o d g e  v Hotel 

E m p l o y e e s  a n d  H e s t a u r n r - i t  Enip1oyer:s U n i o n  Local 100 of AP%-CIIO, 

269 A D 2 d  3 3 0 ,  3 3 0  [I"'. Dept 20001 ; A m s t e r d a m  S a v .  Hank ,  FSB v 

Mc?i+-.nc M i d l a r l d  Rc311k-, N . A . ,  140 A D 2 d  781, 781-82 [I"' Uept. 1 9 H H I ;  

Sicgel, NY Prac: § 2 7 6  [4'" ed]) . T h u s ,  a judgment. on sucli motion 

w i l l  r m t .  b a r  a secoricl ac:t.ion brought OII the  same c l a i m s ,  where 

the (3eFect.s o r  o r r i i  s s i o n s  adlj udyed t o  bc p r e s e n t  i n  I~he f i r - s t  

ac.#t.inii a1-e 1.eirieldied by t .he  plcadiricj i n  the  second a c t i o n  (id.) . 

Moreover-, ric!wly discoverc!d evitler-ic:e , 07- f r a u d  o r  ot .hcr  

iniscoriduct of a pa r - ty  may bc. a b a s i s  t o  vac:at.e a prior judgrrieriL 

(CIF'LR S01!1 [a] [2] , 131 ) , but. g e n e r a l l y  may not  be Lhe b a s i s  for- 

a serorid ac:t.ion (1-n i-e N e w  Y o r k  Diet D r u g  L i L - i y a t i o n ,  47 A D 3 d  586 

[I!''. Dept. 20001 ; but see S u c h e r  v KiiLsrher's Country C l u b ,  113 

AD2d 928, 930-32). 

Dec:i.sion I w a s  rendered before  an  answer was f i l c d  arid 

d i scove ry  takeri ,  was based upon d e f e c t s  in p l e a d i n g  arid 

documentary ev idence ,  and d i d  no t  addregs fac t .ua1  issues t h a t  

carrie t o  l i g h t  du r ing  d i scove ry ,  t h a t  J e r i c h o  seeks t o  r a i s e  i n  

the second a c t i o n .  However, Je r - icho  elected t o  p r e s e n t  t h e  

evidence g a t h e r e d  duxri,ng d i scove ry ,  t h a t  w a s  u n a v a i l a b l e  t o  this  

C2our:t. and t h e  Appellate Divis ion  when t h e  o r i g i n a l  motion t o  

d i s m i s s  t h e  cornplai.nt was det-ermined, by moving to v a c a t e  t h e  

judgment of d i s m i s s a l  pursuant  t.o CPLK 5 0 1 5  (a) ( 2 )  arid ( 3 ) .  

J e r i c h o ' s  mot-iori t o  v a c a t e  the p r i o r  judyment was based upon 

two argiJ.mcnt- s : t h a t  the NYDEC Document-s aiid in fo rma t ion  rclati i- ig 

t o  t h e  nor-1-existence of t h e  Amtrak E x h i b i t s  amounted t o  new 
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evidence t h a t ,  i f  in t roduced  a t  t r - i a l  , would have r e s u l t e d  i n  a 

d i f f e r e n t  r - e s i i l t ,  Additional.1 y ,  Jericho ar-gued t h a t  Defer-idanl-s 

c:ommi t t c c l .  a f r;riud 01-1 t h e  court. b y  r -epresent  ing to this Court. a n d  

the Appe1ldL.e D iv i s i , o i  i n  support nf i t s  motion t o  d ismiss  t h e  

complaint  t h a t  i t had complied wi.t.11 it.s c o n t r a c t u a l  o b l i g a t i o n s  

t o  produce tlocurnetit.s d u r i n g  t h e  Study Pc r iod ,  w h i l e  Lhe docurnents 

d i s c 1  osed demoristraketl that .  i t  d i d  not-.' 

l ' l i i s  Courl- , i n  the February 2 0 0 7  13eci.s.i OI I  , arid the A p p c l l a t e  

D i v i s i o n ,  i 11 Decis ion 11, addressed Lhe tlocument2ary evidence t h a t  

w c i s  p~-c~di iced dur ing  disrc.ivery and that formed t-he basis of  

J e r i  cho's motion t o  v a c a t e  the judgment. of d i s m i s s a l  , but t h a t  

w a s  eiLhei:- riot submi t ted  07: unava i l ab le  t o  J e r i c h o  i n  opposit-ion 

t.o t h e  o r i g i n a l  molior-1 t o  d i smis s  t h e  complari.nt. This  Court 

r e ]  ectcd J e r i c h o '  3 argument t h a t  t he  NYDEC Documents arid A m t r a k  

Exhi.bi , t .s  c o n s t i t u t e d  newly discovcr-ed evidence t h a t  would have 

produced a d i f f e r e n t  resul t i n  t h e  pr i ,o r  a c t  i o n  (February 2 0 0 7  

Decis ion ,  11, 14), a f i n d i n g  t h a t  t h e  Appel la tEt  D iv i s ion  d i d  riot 

disLur-b i n  it-s r e v e r s a l  of t he  February 200 '7  Decis ion .  T h e  

Appe l l a t e  D i v i s i o n  based it.s r e v e r s a l  upon this C o u r t ' s  

d e t c r m i n a t i a n  t h a t  J e r i c h o  demonst-rated f r a u d  arid misconduct on 

t h e  part of Defendants i n  t h e i r  prouurernent of t.he judyrnent,. 

' Vacat-ur of a judgment 011 the ground of newly discovered 
c!viderice under  CPLK 5 0 1 5  ( a )  ( 2 )  r e q u i r c s  t h e  movant t o  e s t a b l i s h  
t h a t  t h e  new evidcnce ,  i f  in t roduced  a t  t r i a l .  , would pr-obab1.y 
have produced a d i f f e r e n t .  result, and t h a t  i t  would have ynn? tn 
t h e  f a c t u a l  is .s i i~is  i n  t h P  case. Vacatur of a judyrnerit may a l s o  
be sought under CPLR 5 0 1 5  (a) (33) f o r  f r a u d  o r  other .  misconduct 
of an adve r se  p a r t y .  
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Fi nal.l.y, tlic Appe l l a t e  Di.vision concluded t h a t  J e r i c h o  ot.herwise 

d i d  not. der-nonst.ratre fraud i n  t h e  under ly ing  t r a n s a c t i o n  (Decis ion 

I T ,  4 6 3 - 6 4 ) .  

Nonct.lifless, Jer.icl-io s e e k s  t o  main ta in  t h i s  sccond act.iori 

for- Ii-<3i.idf s p e c i f i c  pc!rforrrlance , breach of cont rac t , ,  and 

vj.ol .at . io~i of Juc1ici;ir.y Law § 4 8 ' 7 .  J e r i c h o  largely r c i t . c r a t c s  t h e  

a1 1.egatioris of tlhe first: c:ompl dint., whI.1.e adding fac t -ua l  

(31.1 eqcAt iu i i ;5  coiicer-riiriy the p roduc t  ion  o f  doc!umcnt.s dur ing  

discovery i n  t:he Ti T-SL ac t - ion ,  and D e f  endants  r ep resen ta t . i ons  

mdde t o  t h i s  Court arid tlic Appel la l ie  Divisiuri  i r i  oppos i t i on  t o  

t.he or- iyir ia l  mot-ion t o  d i smis s  t h e  cornpl.aint (PAC, 7 7  2 9 - 1 0 7 ,  

135--188). 

However-, t h e  I'.ssues t.liat Jer- icho seeks  t o  raise i n  t h i s  

a c t i o n  w e r e  m a t e r i a l l y  arid n e c e s s a r i l y  r e s o l v e d .  F i r s t ,  i n  

Decis ion P ,  t h e  Appe l l a t e  D iv i s ion  det.ermined that J e r i c h o ' s  own 

c a n c e l l a t i o n  of t h e  Cont rac t  barred it from seek ing  spec1.f ic 

pcrformarice, absent  a showing t h a t  Midtown had d e l i b e r a t e l y  o r  

w i l l f u l l y  breached i t s  c o n t r a c t u a l  o b l i g a t i o n s ,  and t h a t  

documentary evidence undermined J e r i c h o '  8 c l a i m  of w i l l f u l  breach 

(Decis ion I ,  298-99). 

Subsequent. to discl .osure of t h e  NYDEC Docurner-its and the n o r -  

e x i s t e n c e  of tlhe Amtr-ak Exhibits, J e r i c h o  elected to pursue a 

motion t o  vacate t h e  judgment. I n  t h e  February 2 0 0 7  Deci,sion, 

t h i s  Court r e j e c t c d  the argument t h a t  the documents c o n s t i t u t e d  

ncwly d is rovercr l  ev idence ,  which de termina t  i.on was riot d i s t u r b e d  

by t-he Appe l l a t e  D i v i s i o n .  A d d i t i o n a l l y ,  not-withstanding the  
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Appc11at.c D i v i s i o n '  s d e t e r m i  n a t i o n  t h a t  t.hf n e w l y  d i sc losed  

documcnt.s d i d  riot dc!monstrate  that Defei-1darit.s procured t h e  

judyrnerit by fI-aud, 1.he Appellate Divisi  (31-1 deLermiried t h a t  JcrL'j.cl-io 

f a i . l ed  t.o " s h o w  f r a u d  ii-1 the u i d e r l y i n g  t raanscLiori"  (Decision 

11, 4 6 4 ) .  

This  Court. i . s  bound by t h e  Appel1at.c D i v i s i o n ' s  

deterrriinntion t-l-iat. t.hs n e w 1  y d i s c l o s e d  documents d i d  riot 

estab1i:;h that nef eric-i,ii-its ciiqaqctd .. -. i n  f-rrai.idulent m j  sconduct: i n  

perfcirrniriy I . I I - ~ ~ F I -  the C o r i t  ract . Tlic resoIutior-i  of t h i  s i s s u e  

aga ins t  J e 7 - i  cho pr-ecIiide:; the rriainterlance of Irhis act-i on, based 

upon the same t ransac t . ion  and a l l e y a t  ions of wrongdoing. 

Tl-lc?i-c!fore, bccausc. t.he issues r a i s e d  i n  t h i s  acLion were 

rriaLeI.ially arid n e c e s s a r i l y  dptcrmi ned a g a i n s t  Jeric:ho i n  the 

f i r s t  ac t - ion ,  mairit.eriaricc of t h i s  a c t i o n  w o u l d  cons t i . t u t e  an 

improper c o l l a t e r a l  attack on the p r i o r  judgment of d i s m i s s a l  

(Scatter v S t a t t e r ,  2 NY2d 668, 674-75 [1957]; see a l s o  Clapp v 

L e b o e u f ,  Lamb, Leiby & MacRae,  286 AD2d 643, 643 [1"'- Dcpt 20011; 

Marshall v G r a n t ,  S21 F Supp 2d 240, 246 [ED NY 200'71). 

J e r i c h o  r e l i e s  upon S m i t h  v R u s s e l  Sage College (.54 NY2t3  

185, 133-31 [1981], rcnrq d e n i e d  55 N Y 2 d  8 7 8  [ 1 3 B 2 1 ) ,  argui.ng 

t h a t  t h i s  action ahou1.d riot be ba r red  because the f r a u d  alleged 

cou ld  not  have been r a i s e d  in t h e  p r i o r  a c t i o n  becausc of t -he 

De f e n d a n  t. s conduct . 

However, tr.lie Defendants '  conduct that came t o  l i g h t  dur ing  

discovery i n  the f i r s t  a c t i o n ,  ir-icludiriy Defcndan t s  concealrriei--it. 

and/or  misrepresent  a t  i o n  of t I-I?  p x i s t  erirp arid whereabouts of trhc 
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NYDEC Docurnents and the Arr i t r ak  Exhibi t -s ,  were known t o  Jcr-ic:ho in 

the f i r s t  a c t i o n .  I t  i s  p r e c i s e l y  t11i.s conduct. t h a t  w a s  a l r eady  

r a i s e d  by  J e r - i  cho i n  i t s  inotiori t o  vacate t.lic- judgmcnt under CtJIIR 

5 0 1 5  (a) ( 2 )  and (3), and decided a g a i n s t .  it. i n  t.hc Fcbr-uar-y 2i)C?~/ 

Decision arid Ue(: is ion . 

Jericlio addi tionally aryue:; that i t s  new c la ims  inc ludc  

i s s u e s  thaL were not decided i n  the p r i o r  a c t i o n ,  j.ncluding that 

i t  i s  e n t i t l e d  t o  spcc i f  i c  performmce notwit~lsI.clliding i t s  o w n  

r a n c e l l a t i o n  o f  t.he [Contract. Jer.i.cho’s ncw t-licory i s  t.hat. i t-s 

c a r i c e l l a t i i o r i  s h o u l d  be ecl~ii t a b 1  y r e sc inded ,  because it caricclled 

rhe Agrec.l!iiic?iit as the r e s u l t .  of Midtowl-1‘ 3 bad f a i  t.h and wil 1 fu l .  

br-each of: i t.s cont-r-ac:t.ual. ob1i:yatiori t o  provi.de documents 

However, res  judic :a ta  b a r s  riot only cl-aiins t h a t  wcrc 

actzua1.l.y l i t . i ga t - ed ,  but  also c la ims  t h a t  could have been 

1 i t . iqa t .ed  i f -  t h e y  arose from t h e  same t r a n s a c t i o n  ( F i f t y  CPW 

Tenants Corp.  v Epstein,  1 G  AII3d  2 9 2 ,  2 9 2  [l” 13ept 20051). 

T h u s ,  LJericlio i s  ba r red  from pursu ing  i t s  c l a im for: 3peci.fi.c 

performance based upon a d i f f e r e n t  t heo ry ,  because i t  arises ou t  

of t h e  same t r a n s a c t i o n  t h a t  w a s  a l r e a d y  l i t i g a t e d  i n  t h e  p r i o r  

a c t i o n .  

F u r t h e r ,  col l a t e r a l  estoppel prec ludes  J e r i c h o  from 

a s s e r t d i n g  t h e  c1ai.m f o r  specific performance, because tlie i s s u e s  

of J e r i c h o ’ s  canccl1at:ion of t h e  Cant-ract as bar-ring i t  from 

seeking  s p e c i f i c  performance arid f a i l u r e  t o  demonstrate  

Defendants’ f r a u d  i n  hreachinrj  t h e  Con t rac t ,  were a l r e a d y  

dcterrnined i n  t h e  p r i o r  action ( s e e  P a r k e r  v B l a u v e l t  Volunteer  
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F i r e  C ~ O .  I In(:. I 3 3  N Y 2 d  3 4 3 ,  347-48 [I9991 ) . In l i g h t .  of i t s  

post.-appeal rr1ot.i 011s t.o rear.yue and permi s s i o n  t.o appeal t.o the: 

C o u r t  of Appeals , .  , Lhat w e r e  hot.11 denied, Jer ic:lio uriclciubtedly kiad 

a 11.11 1 and f a i r -  opportuni.t.y t o  uonLest  t h e  i.:;sues ( i d .  ) . 

P i  IlFilly, JeI<iC:hO aT:gLIes t.llc?t. t he  A p p € ? l l ~ i t e  1 3 l . V i S i O I l ’  9 

f a i l u r c  t o  i i i d i c a t c  t . h t  d i s m i s s a l  w a s  “with p r e j u d i c e ,  ” 

e s t . a h l i s h e s  tl-iat t.he f i r s t  actrior-I was not brought t.o a f i n a l  

cuiiclusiui-i on t.hc rrierit s. 

Or-dinari . ly,  where tlie court spcc i f  i e s  t ha t  tile disrriissal i s  

w i t l i o u t  p r e j u d i c e ,  re:; judic:at.a does riot p ~ e c l u d e  a s s e r - t i o n  of 

t.lie same claitn o r  i s s u e  j.11 a second a c t i o n  ( P a r k e r  v R 7 a u v d t  

Volunteer  F i r c  Co. I I I I C . ,  93 NY2d 3 4 3 ,  349 [199Yl) . 

H o w e v e r ,  t.he Appe1lat.e Div is ion  d i d  n o t  express1 y s t - a t e  

whether d i  m i s s a l  w a s  wit-h o r  without p r e j u d i c e .  Nonetheless , 

trhere 1.3 no i i i d i c a t i o n  i n  Decis ions I o r  I1 t h a t  t h e  A p p e l - l a t e  

D iv i s ion  in tended  to prese rve  J e r i c h o ’ s  r i g h t  to mainta in  a 

second a c t i o n  based upon the same t r a n s a c t i o n  (see Restatement 

[Second] of Judgi-nents § §  2 0 ,  comment i ;  24, comment a - b ,  d; 26 

[11 [bl 1 . Thus ,  t he  d i s m i s s a l  of t h e  first. ac t . ion  i s  e n t i t l e d  t o  

r-es j u d i c a t a  e f f e c t  barring t .h i s  ac t i r , n .  

Defendants’ moLion t o  d i smis s  based upon res j u d i c a t a  arid 

c o l l a t e r a l  estoppel i s  g r a n t c d .  

B .  Jeri.c!ho’s Cross-Motion t o  Amend the Complaint 

J e r i c h o ’ s  c ross -mot ion  t o  amend t h e  cornplai-nt i s  denied ,  

based upon t.he a p p l i c a t i o n  of the d o u t r i n e  of r e s  judicata ( L a k e  

Anne R e a l t y  Corp .  v P l a n n i n g  Bd./ Town of R.loominq G r o v e I  262 
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AD2d 4-13, 414 [2d Tlept 19931 ) . 

C1. L.Jericlio s Cross-Mot.iorl for Summary Judgment  

J e r i c h o ’ s  c!ross - rnotion for p a r t i a l  surnrriary judyrrierlt a:; t o  

l i a b i l i t y  is also bar red  by t h e  doctr- ine of res j u d i c a t a .  

 IT^ any e v e n t ,  t h e  motion i s  premat.ur-c?. A rnoLioon f o r  summary 

judymeiit pursuant.  t o  CPI,R 3212 i s  premature prj.o7- t o  i s s u t t  Iidvi.~iq 

been j o i n e d  by s e r v i c e  of an dnswer (CPLH 3 2 1  2 [a] ; City o f  

~ o ~ : h e s c e J :  v i . ~ ~ ~ ~ ~ - e i i a ,  65 N Y X ~  9 2 ,  101-o% [ 1 . w ) j  ; sonny ROY 

R e a l t y ,  Jnc. v C i t y  of N c w  Yor‘k, 8 AD3d 1 7 1 ,  1 7 2  [leL Dcpt 20041 , 

a f f . i r r n e d  4 NY3d 858 [ Z O O S ] )  . T h e  mot-ion i s  noL a v a i l a b l e  L o  a 

plccider- t o  for-eclose a respons ive  p leading  b e f o r e  a n  opponent. has 

had a charice t o  answer- (id.) . 

The c:r‘o:;s-mclt.ion f o r  summary judgruent., i . n i t i  at-ed pr ior-  t o  

t h e  C?ourt.’s de t e rmina t ion  of Jericho's motion t.o amend t-he 

complaint and 13efcndarits‘ s e r v i c e  of an answer, i s  premature.  

Therefore  , J e r i c h o  s cross -mot i.on f o r  summary j udymer-it i s  

den ied .  

L3. Defendant-s’ Cross-Motiorl t o  Cancel t h e  Not ices  of 

Pendency. F i n a l l y ,  Midtown moves t.o cancel  the n o t i c e s  of 

pendericy, that wcrc f i l e d  subsequent t o  t h i s  Court s cs r ice l la l  i.oii 

of J e r i c h o ’ s  f i r s t  r iot ice  of pendency i n  Sept.ember of 2 0 0 6 .  

Except in a f o r e c l o s u r e  a c t i o n ,  a party may not  f i l e  a 

n o t i c e  of pendency i n  which a p rev ious ly  f i l e d  n o t i c e  of pendency 

affecting t h e  same p r o p e r t y  has been cance l l ed  (CPLR 6516 [c]) . 

There fo re ,  t h e  successj-ve n o t i c e s  of pendency, f i l e d  after- t h i s  

C o u r t  s canc!e l la t ion  of Jer- icho’  s first noticc of pendency, m u s t  
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be cai-ic:el 1 ed . 

Accor-tlinyl.y, i t .  i s  

OKIIERED that. defc!ndant M i  dt-own Developrrierit , [ I ,  P ,  ' s mot.iuri t.o 

cariccl t w o  r io t iccs  of pf?i-ideric!y ( 0 0 2 )  is gr-anted; arid it is 

fur- t  lie1. 

ORDEREI'I that J e r i c h o  Group L t c l .  ' a c:ross-mot.ion for-  leave to 

amend I r k  complaint  is den ied ;  and i t  i s  f u r t h e r  

ORDKHED t h a t  ClFtferidaIiL s '  mot i on for- surnrriar-y judgment ( 0 0 3  ) 

i s  g r - a n t . c d ,  and it. is  further- 

ORDERED t h a t  IJcr-icho Group Ltd. ' s  c:ross-mot.ion f o r  pa rL ia l  

wrnmary j udyment. i s  denied; arid it is fur ther -  

ORDERED tha t .  trhe complaint i s  dismj.sscd, and the C l e r k  i.a 

d i r -ccted t o  ent.er judgment accordi ngl y . 

Dated: Septembcr- 8 ,  2008 

ENTER : @ 
J . S .  . u' 

WN. ~ A R L E S  E. RAWS 
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