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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: BERNARD J. FRIED 
Justice 

PART 60 

ANTHONY LAZZAKLNO, 
Indlvldually and as success-in-lntcrcst 
To Windwood/Glen Productions, Inc. 

Plaint iff, 

- v  - 

WARNER BROS. ENTERTAINMENT, INC., 
WARNER BROS. PICTURES, INC., 
UNIVERSAL STUDIOS, INC., UNIVERSAL, 
PICTURES COMPANY, INC., HYPNOTIC, 
THE KENNEDY/MARSHAI,I, COMPANY, 
FRANK MARSHALL, HENRY MOKKISON 

It0 BEH‘I’ I, IJDL IIM, .I EFFR EY M . WEINEK, 
As Pcrsonal Rcprcsuntativc, MARCUM & 
KI,JF,C;MAN, L L P . ,  and JEFFREY M .  
WEINER, Individually, 

DOUGLAS LIMAN, THE E s r A r E  OF 

INDEX NO. 602029-2005 

MOTION DATE 

MOTION SEQ. NO. 007 

MOTION CAL. NO. 

The following papers, numbered 1 to were read on this motion tolfor 

Notice of Motion/ Order to Show Cause -Affidavits - Exhibits ... 
Answerlng Affidavits - Exhibits 

Replying Affidavits 

Cross-Motion: 0 Yes n No 

PAPERS NUMBERED 

Upon the papers submitted, and in accordance .with the 

accompanying memorandum decision; it is 

ORDERED that the motion to dismiss by Universal and the Liman 

and Marshall defendants (Motion Seq. No. 007) is granted, and Counts 

111, Vlll and IX of the complaint are severed and dismissed, with costs 

and disbursements to defendants as taxed by the Clerk of the Court; 
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and it is further 

ORDERED that the Clerk is directed to enter judgment 

according I y. 

Check one: u FINAL DISPOSITION NON-FINAL DISPOSITION 
Check if appropriate: n DO NOT POST REFERENCE 
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-against- 

WARNER HKOS. EN1‘ERTATNMENT, INC., 
WARNER BROS. PTC’TIJRES, lNC., 
UNIVERSAL STUDIOS, INC., UNIVERSAL 
PICTURES C‘OMI’ANY, INC., HYPNOTI(’, 
THE KENNE.DY/MARSHALL C‘OMI’ANY, 
FRANK MARSHALL, HENRY MORRISON, 
DOUG1,AS LIMAN, TIIE ESTATE OF 
ROBER’I’ LUDLUM, JEFFREY M. WEINER, 
As Pcrsonal Representatlvc, MARC‘UM & 
KLIEGMAN, L.L.P., and JEFFREY M .  
W EIN ER, I i i d  ividual I y, 

______________---_--___________II_______------------~---------------- X 
Dcfcrid an 1 s. 

f ’ iw  Se Plainti II‘: 

A 11 tho 11 y Lazz x i  n c) 

390 Wcst End Avenue 
New York. NY 10024 

At 1 on1 e ys fo I- D c fc 11 d a t i  t s : 

INDEX NO.: 602029/2005 

Mitcllcll Scliuster, Esq. 
l’huiiias L. Friedman, Esq. 
Meister Scclig & Fciii LLP 
Two Grand Ccntral Tower Floor 
140 East 45‘” Sheet, 19‘” Flcmr 
Ncw York, N Y  I001 7 
~ l ~ ~ o i ~ ~ i ~ ~ ~ ~ . ~  / ( ) I .  [ I / L ~  EhyIr/tc of K0hcr-t ldl/ill/lil/ 

Marshall Bcil, Esq. 
McCuir-e Woods L I P  
1345 Avenue of tlic Americas, 7th 

Ncw York, N Y  10105 
A t t 01-11 qJ./or CVirrit PI’ U I. os. Lk/w du r i I.v 
ri i t  r 1 l k j c r i  clciii I I-lc)ri t Mot ‘i*Isoit 
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FRIED, J.:  

Belbrc iiic are two motions for summary judgmenl. For the reasons stated bclow, all 

counts or the ~illlelldcd complaint arc dismissed, except for o17c breach or contract counl 

against defenciant TTctiry Morrison, which 1-en-iains. The remaindcr of the action is stayed. 

The original complaint in this action was filcd on June 6, 2005 by plaintir~Aiitlic711y 

Lazzarjiio, individually and as successor-in-intcrcst lo Windwood/Glen ProdLictions, lnc., 

(“l,azzarino”), alleging bi-each of contract and tortious inlerference with contract against 

Defendants Waiiicr Bros. Enlertairuncnt, Inc. and Warner HI-os. Picturcs, Inc. (colleclively, 

“ W mi cr”) , LJ 11 i versa 1 S t u  d i o s ~ lnc . ai id U 11 i vers a1 Pic I ill-cs C‘o 171 p 3 I i y, 111 c . ( co I I ec t i v el y , 

“Univcrsal”), lhe Estate ofRoberl E d 1  tim (“Ludlurn”), Jeffrey M. Weincr, Individually and 

;is lki-soiial Rcprcscntative of the T ~ i d l ~ i i i i  Estate and Marciim Le. Kleigiiian, L.L.P. 

(collcctivcly, the “Wieiier dci’cndants”), Hypnotic and Douglas Liman (col Icctivcly, the 

“Liman defendants"), Kennedy/Marshall Company and Frank Marshall, (colleclively, the 

“Marshall derendaiits”), and Henry Moil-ison (“Morrison”). 

‘To be more precisc, tlic original complaint asscrtcd oiie count orbreach of contract 

:igainst Morrison, Lirdluiii, and Warner; and scvcii counls of lorlioiis intcrlkrcncc each 

agaiiist Morrison, Liidl~iiii, tlic 1,iiiiaii defendanls, Wariicr, thc Marshall dclkiidarits, 

IJniversal, and tlic Wicner defendants. 

I described the I:;lctual allegations o r  the origiiial complaiiit, including thc 

relationships IJetween the partics, with some care in m y  Octobcr 30,  2000 memorandum 

dccision, L ~ i x i t - i i i o  v. I.V[ii.ticv. Brotlrcrs ~ t r t ~ r t ( ~ i r i ~ ~ r ~ ~ ~ i 1 ,  l i i c , ,  13 Misc.3d I230(A), 83 I 

N.Y.S.2d 354 (Sup. Ct. Oct 30, 2006) (the “October 2006 dccision”). I will assiiiiic thc 
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reader’s Uaiiii liarity w i tli it. 

At the heart o l lxzar ino’s  complaint’ is the allegation that, iinder a 198 1 agrccliienl 

wit11 Orioli Pictiircs Coiiipariy- Warner’s pi-edeccssor i n  interest Lazzai-iiio had a “right to 

match” the sale price of film i-ights to The Hozrritc fcle,itity by Wai-iicr to a third party (thc 

“Orion-Windwood ageement”),’ LJndcr a11 agreement concuil-ently exccutcd with Ludlum, 

the author o f  Tlic Horrmc~ Idetitity, Waiiier acqiiircci tlic film rights (the “Orion-Ludlum 

agrcciiicnt”). A 1982 settlement agrecmciit (thc “1 982 scttlement”) resolved ;I subseqiient 

dispute betwccii plainti ffoii the onc hand and Ludlum and Morrison, Liidl~iiii’~ litel-ai-y agent, 

on thc other. According to I,azzariiio, iindcr tlie 1 982 settlenient, Ludlum and Morrison were 

obligatcd tu do wliatcvcr was rcqLiired to “effectuate the teiins” of the Oi-ioii-Windwood 

agrccmcnt. 

Somc years later, Warner and Ludliiiii entercd into agrccincnls, by which Wai-iicr 

assigned the film rights back to Ludlirm. Oiic was sigiicd on March 12, 19x7 (tlic “19S7 

agrcciiiciit”), and thc last oiic on May4, 1999 (tlic “1  999 agreenient”). Ludlum h e n  sold tlie 

iilm rights to Universal in a November 2, 1999 agrecmciit cxccutcd by L~idluiii and 

Universal (the “1 999 I,udliiiii-UnivcrsaI agreenienl”). Aroiind .lune 14, 2002, Uiiivei-sal 

released tlic blockbuster film, The Borrr/ic identity, starring Matt Damon. 

In my October 2000 decision, I substantially denied a motion to dismiss the original 

I 

All colnplaint citations will bc to tlic :uiicndcd complaint, rather than to tlie original 
complaint, iinless otherwise noted. 
) 

Warner, according to h e  complaint, inhcritcd tlic rights and obligations of Orion to 
111 e 0 I’ i o i i  - W i 1 id w o o d agreement and t 11 c 0 r i o 11 - L,ud 1 11 111 agi-ceni en t . 
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. . . -. . . . . . . .. . . . - . . . . . .. . . -. . 

complainl, colicluding that: ( 1) plaintiff had stated ;i claini for breach of contract againsl 

Moll-ison and Ludliim, lxiset-1 011 the 1982 scttlement; (2) plainlillcould aniend his complaint 

to atfci a cause of action against Warncr for bi-cach ofimplicd covenanl of good faith and Fail- 

dealing; (3) a l h u g h  the statute orlimitations had  run oil the breach of'contract claim against 

Warner, the contract claim was not dismissed bascd oil plaintifrs equitahlc csloppel del'ensc, 

bccausc the fi'rlcls necessary to prove equitahlc cstoppel were i n  the possession orcicl'cndants; 

id (4) plaintif'f had stated a timely clitim foi- tortious interferelice with contract against 

Monism and L , L K ~ ~ L U I L '  1 gave plainti fl'lcavc to file an amencleci coinplaint. 

011 .Ianiiary 4, 2007, plaintiff filed an amcndcd complaint i n  14 counts: ( 1 ) brcacli 01' 

contract againsl Ludliim (Counts I and 11); (2) breach of contract against Universal (Count 

111); (3) breach ofcontract against Morrison (Counts TV and V); (4) breach orcontract against 

Warncr (Count XII); ( 5 )  bt-cacli of implied covenanl o r  good faith and f i i r  dealing agaiiist 

Wai-tier (C?ounts XI11 and XIV); (6) totlious iiilerrerencc with contract against Morrison 

(Counts VI ancl ~11)'; (7) tortious inter~krencc with contract against the Liman defendants 

(Count VIII); (S) tortious interrcreiicc with contract against tlic Marshall defendants (Coiiiit 

IX); and (9) lorlious iiiterrerciicc with contract iigainsl the Wcincr defendants (Counts X and 

XJ). A molion lo dismiss Counts X aiid XI hy the Wiener dcfcndaiits was grmled; a final 

judgment i n  tlicir favor was issued on July 12, 2007. 

~ .- 

1 

This molion to dismiss was GLccl only by Warner, Morrison, Ludlum a id  the Wictier 
defendants. The other- clckndants did riot join in. 

J 

PlaintifT droppcd his tortious intcrfcrence claim against Ludlum in  the arncndcd 
coni 131 ai 11 t . 
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On Pebi iiaty 2, 2007, [Jniversal and tlic Liiiian iiiid Murshall defendants Iilccl an 

Answer, in which tlicy asserted al’liriiiative defeiiscs that the complaint railcd lo state a claim 

m d  was barred by the st:itiite of liiiiitatlons. Warner and Morr-tson also filed Answcrs. 

In at) Order dated Jiiiic 3, 2007, I gi.anted a iiiotion by all rcniaining delccndaiits (Mot. 

Seq. N o  005) to limit  initial discovcry to the statute of limilations and cquitalilc estoppel 

issues only: 1 .  c., “whether plainti Tf was incluccd by fraud, misrepresentations. 01- dcccption 

by any ol’tlic dcfctidants to refrain from filing a timely action, including wliethcr dclcndants 

concealed li-om hiin the cxistence of the allcgcd 1986, 1087, or 1999 Ludliim agreemcnls.”’ 

Limiled discovery ensued; defeiidants produccd ovcr 1 800 pagcs of documents; 

plaiiiti ffproduccd 5 1 S pages ofdocuments. Defendants took plaintiffs deposition; plaintiff 

did not reqiiest depositions from defcndants. 

‘Ihe discovery period has now closed. Delemiants have filed two sepal-ate inotions 

Toi- summary j iidgiiient. The first is a motion to dismiss tlic tortious iiitcrl’crcncc claims 

against the Liman aiid Marshall defendants ;is barred by the statute oT limitations, and to 

dismiss the contract claim against Universal for fililurc to state a claim (Motion Seq. No. 

007). In tlie sccond motion, in  which all remaining defendants join, Warner, Moi-rison, and 

L~idliiiii iiiove to  dismiss tlie complaint as bailed by the statutc of liiiiitatioiis (Motion Scq. 

No. 008). 

PlaintiK has filed an opposition to both motions. To bc mol-c accurate, plaintiff has 

In a separate Order dated .Iune 8, 2007, I grantcd a motion by Warner, L~id l~ i t~ i ,  tlic 
Wiener defcndants, and Morrison (Mol. Seq. No. 004) to strike portions of plaintift’s 
amended coniplaiiit to accord with the (.“.P.L.R. and my instriictioiis. 

S 
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[‘ilcd ~ w o  subniissions opposiing dcfcndants’ motions, without indicating which 01’ thcm 

corresponds to each motion. One of plainti W s  submissions is entitled, in pad, an "Answer 

to Dcrcndants’ Noticcs of Motion for Summary Judgment and Memoranda of Law in 

Supporl Thcreol;” and the second CNK is called ai1 “Affidavit in Support of Memorandum of 

Law in Answer to Dcfendanls’ Motion to Dismiss the Coniplaint.” I will call tllc first 

plaintiffs “Memoranduiii” and [lie second his “Affidavil.” 

Plainliff has styled his Mcmorandiiiii as a cross-inotion Lo dismiss pursuant to 

C’.P.L.R. 4 32 12. In it, hc makes various acciisatioiis against h e  defcndants’ attomcys, their 

c I i eiits. and 11 o 11 -part i cs , i i i  c 1 11 ding a “conspiracy to de fraud, ob s t riic t i o n of j 11 s t ic e :in d 

obstructive iiitcrfcrctice wilh plaintiffs rights iindcr tlic federal law for- ecliiilable access and 

cvcii-liandcd dealings in this Coui-t.” (PI 1’s Mcmo. at 5.)  He alleges “tlic Court’s 

cooperation” with defciidaiits’ allcgcd wrongdoing and lists decisions ofthis Court tliat 

lie allcgcs to hc “collusive and/or otherwise disingenuous.” P1aiiitiff‘“reqiiests this Court to 

rcciisc itself, i.e. (Federal Question) and allow tlic disingenuous, fi-audulent quagmire of a 

case lo be laid out bcr‘ore the Federal Courl and the light ofday.” (Plf s Memo. at 5 . )  Plaintiff 

also repeals various ullcgations hc made in  his original co~iiplai~it concerning General 

Electric aiid his former attorneys, which wcre dealt with in niy October 2006 dccision, 

(October 2Oc)O 1)ccisioii at 25.) 

‘1’0 the extcnt that p1aintiff;~sks me LO recuse mysclf, I dcclinc to do so, ;is 1 find no 

basis to do so. 

At or:il :trguiiient, in  rcspoiisc to lily inquiry, plaintiff clarified his allusion to a 

“fcderal question” in tlic Mcmorandum. I-lc cxplsincd that hc intends to file a federal lawsuit 

G 
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against the same pallies arid then askcd iiic to slay this ;tclioii “irnlil [ I ]  gel the fcdcral 

papers.” (Trans. at 47 (Mar. 25,  2008.) 

Suriimai-yjudgmCiit “shall be granted i 1; upon all the papers and proof suhiiiilled, the 

cal ix  of action or  defensc shall be cstablisliecl sufficiently to warrant tlic court as a matter 

of law in dirccling judginent in lhvor oTany party.” C‘.P.L.R. + 3212. “A party moving for 

siiiiiniary judgment is obligated to prove thi-oil@ admissiblc evidence that she is enlitled to 

$iidgmciil as :i mattcr of law.”Paslorim 1’. Stci lr ,  108 A.Ll.2~1 605 ,  600 ( 1 st Dcpt. 1985). ‘l’he 

party opposing a iiiotion for suiiiiiiary judgment must produce evidentiary proof i i i  

adn-iissible form sulficicnt to require a trial of material questions of‘ fBct on which he rests 

his claiiii or iiiiist deiiionstratc acceptable cxcusc for his failurc to meet thc I-cqiiiremeiit of 

tender in admissible fo1-111; mere conclusions, expressions of hope or iirisuhstaritiatec11 

allcgalions or assertions are iiisufficieni.” Zirrkwizu/i v. (.Tity o f N c w  I’ork, 49 N.Y ,2d 557, 

5-52 (1980). 

“In considering the sufficiencyo~aplcading subject to a niolioii to dismiss for hiliii-c 

to statc a c;iiise of aclioii iinder- [C.P.L.R. 51 321 l(a)(7), [my] task is lo dctcmiine whelhcr, 

accepting as tnic the hctual avcrriieiils or‘ tlic complaint, plaintiff can succeed upon any 

reasonable vicw of the [acts stalcd.” {’u/)ipiig/i,for Fiscrrl Equity, f / ir .  1’. ,St(itc, 130 N.Y.2d 

307, 3 18 ( 1  9 0 5 )  (internal quotations omittcd). “[D]isiiiissal is warrantcd only il+ the 

d o c 11 rii en tar y e v id eiic c sub i i i  i t t ed con c I i i  s i ve 1 y est ab 1 i slicd a de fens e to t 11 c asserted c 1 ai i n  s 

as a iiiatter ot‘law.” Wi/Iichiiii(i Morlds, l i i ~  1’. Nci.shtv+, I9  A.D.3d 267, 268-60 ( 1  st Depl. 

200s ). 
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hlotiorr for  SirrriiriarJI .JiidgrtiLJrit bjy Wiirrr pr, Morrisorr, urid Luiilcrrii (Seguerice #O(I8) 

Defendants ask iiic to dismiss the contract claims against Wamcr as barrcd by the 

st at 11 t c of li n i  i tat i oils . 

C h u n l  XI1 allegcs that Wai-ncr breached the Orion-Windwood agi-ccment by cntcring 

into the 19K7 ancl 1999 agreeiiicnts with Ludlum, wihout plaintiff’s conscnt, which pi-ovidc 

foi- thc rcversion o f  film rights back to Ludlum arter Warner had madc a mini-series hascd 

on 7 7 w  1 3 o i r m c  lrhvztity (C‘onipl. 11 226.) Counts XI11 and XTV allege that Wai-iier breached 

;in iiiiplicd covcnant of good faith aiici Fair dealing with I-espcct to the Orion-Windwood 

agreement, by cntcring into thc 1987 and I909 agreements without plaintiffs cotiselit, and 

hy authorizing the Liiiiaii dcfendants to packagc the film projcct belween 1996 and May 

1999. (Compl. 1111 728, 23 1 .) 

As m y  Octobcr 2000 decision cxplains in dctnil, tlic six-year stahitc oClimitalioiis has 

run on any contracL claim againsl Warner bascd on Lazzarino’s alleged “right lo match” in 

the Ot-ion-Wiiidwood agreement. Thc statutc 011 that claini had to have startcd running wlicn 

I ~ ~ d l ~ i i i i  allegedly cxcculed the last agreement with Warner involving tlic fi lm rights 011 May 

4, 1099. (Coiiipl. 11 108.) This was over six years beforc plaintin‘lilcd this lawsuit, on June 

6 ,  2005. Thc statute of limitations has also neccssarily rwi 011 plainti Ws claim for brcnch of 

an iiiiplicd covenant of’ good faith and fair dealing against Warticr, which i s  based an the 

same cvcllts, 

Plai ii t i 1’1‘ has 170 t coli t ested de I’cndan ts’ content ion h a t  thc st at 11 te of I imi tat i o tis 11ns 
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1-1111 011 these claims. Rather, plainlilflias asserted t1i:it deletidants iihavc acted i n  concert to 

creatc 3 cove]- sccnario ofthe incidciits and eveills in ordcr to conceal the truth, misrepresent 

thc involvemcnt arid dcalings ofprincipals, by vir-tuc ofongoing fraud and deccit.” (Plf. AfI: 

at 2.)  

IJnder thc clncli-ine ofequitable estoppcl, a defendant may b e  estopped from pleadiiig 

the statute 01’ limitations where a plainti I f  was induced hy fraud, misr-cprcscntalions or 

cleccption to refrain h i i i  filing a timcly action.” Sirrrcuski I). Shdi, 44 N.Y.2d 442, 448-49 

( 1  978). Eqiiitable estoppel is an “uncoiiiiiioii remedy,” which is “triggered by soiiic condiict 

011 tlic part of the defendant after the initial wrongdoing; mere silciicc or failure to disclosc 

the wrongdoing is insufficient.” Ross v. Louise Wise Sei~.r . ,  I m . ,  8 N.Y .3d 478, 491 (2007). 

Assuming that tlic plaiiitirf can show tlial such conduct occurred, the plaiiitirf thcn has the 

burdcn of showing [hat tlic action was brought within a reasonable tiiiic aftcr the f x t s  giving 

rise to tlic estoppel ceased to he operational. Sinic:zi.ski, 44 N.Y.2d at 450. To siini up: 311 

eqiiitable cstoppcl defense requircs a plaintirfto show two things: ( 1  ) dcfcndaiits induced tlic 

plaintiff by some fraud or deception iiot to filc the action; and (2) plaintiff filed suit witliiii 

a reasonable time aftcr the veil of deccption was lifted. 

. ..‘‘ 

PlaititiV was given amplc tinic 10 conduct discovcry about the equitable estoppel 

issues. I have carefiully rcviewed all ol‘thc parties’ subi-nissioiis. Plaintiff has not submitted 

any cvidence in support of either prong o r  his equitable estoppel deli-iisc, and defendants’ 

submissions support their contention that the eqiiitablc estoppel defense does not apply here. 

As to Ihc first clcment of equitahle estoppel: plaintiffhas not pointed to any cvidciicc 

that Wanier and the othei- dcfcndaiits coiiiinittcd soiiic fraud or deception so as to iiiducc hini 

0 
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llot to  file this action, such as concealing from hini the existence of the 1W7 and 1 c1c19 

agree1-nenls. Attached to plaintifrs Arbdavit art: various documents, including: (a )  

documents relating lo the Orion- Windwood agreemcnl, (b) ;I rc.jcctcd proposed scttlcmcnt 

:igrecment with sonic ofthe defendants, (c)  documcnis purporting to show that plaintiffcould 

liavc produced a film based 011 T h  Hoii i - i ic  /(fcnli/y in ICtlssi:i, (d) correspoiidcticc aiid iiews 

clippings froni the late 1950’s and 1960’s coiicciiiiiig other film pro-jccts, aiid (e) a leller 

h-on1 Warncr to plainti IT s then-attorney, dated August 12, 2005, stating thal W m i e r  had iic) 

rccoi-d ofany ag-ccniciits bctween Orioii and Ludl~uii before 1986. None ofthese documcnts 

(end to show tii:il Warncr and the other defeiidants committed frmd 01- deception to pi-even( 

plainliff froiii discovering that Waniei- and Ludliini wer-e entering into new agreemciits 

concerning the film rights in the mid- 19SOs and in 1999. 

M o rco v e r, lli e ev i den c c sub ni i 1 t ed by dc i’cii cl ant s i nd i cat cs t 11 at  LJii i versa I ’ s 

acqiiisitioii ofthc film I-ights to 77ie blouriic /(lortit,y w;is p h l i c l y  disclosed in lhc  tradc press 

;IS early as mid- 1999. (Bcil A K  Exs. P, S.) At his dcposilion, Lazzarino acliiiitted that hc was 

rmiiliar with lhesc sorts olpublications. (Lazzarino Trans. at 23-26, 69.) 

Dcfcnclaiits also submittcd evidence h a t ,  at least by 2001, Lazzarino kncw that 

Warncr was involved i n  thc film project. (Lm7.arino Trans. at 33-37.) l,az7,ariiio testified that 

he Iiad a convcrsation wilh Warncr’s general counsel i n  2000 or 200 1 ,  in w11jcli lie was told 

Ilia1 Wai-iicr had entered into iicw agreements with Ludlum concerning The Boirrmc / d ~ / z l i / y  

back in 1982 or 1083. (Imzarino Trans. at 36-43.) Plaintifl’has not alleged that  the Waiiicr 

rcprcsentalivc iiiacle a iiiisrcpi’csentation during this conversation, and it docs 1101 iiidicate 

that Warner concealed tlic cxislencc of the 1 OX7 and 1999 agrccments. 

10 
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Lazzarino has also tcstified that he spoke with soiiieoiie “high up”  at Univcrsal’s 

geilcr-al couiisel’s ollice aftcr the lilni ciimc out i n  JUW 2002. Plaintiff has not alleged, 

liowevcr, that tht: Universal rcpresentative madc a iiiisrepi-esciilalion during that conversation 

o r  concealed thc existence of thc 1987 and 1999 agreei-nciits. Laxzai-ino has testificd only that 

[his person told him that Lazzarino’s naiiic iiever caiiic lip in discussions about tlic film. 

(Lazzarino Ti-ails. a t  137-39.) 

‘I’lic iinclispuled cvidence is that defenciaiits publicly 1-cvcalcd linivcrsal’s 

involvement i i i  tlic film projcct at least since niid-lW9, and plaiiitiff was in h c t  aware that 

Warncr had entered into new contracts with Liidl~iiii conceniing tlic f i l i i i  rights at Icast by 

2000 or 200 1 .  Plaintiff h a s  submitted iio evidence that defendants ciigaged in [mud or 

iiiisreprescntation to prevent him from learning about the contracts at issue. Conscqucntly, 

plainti fflias not raised a disputed issue o f  fact in supporl o f  his allegation that Warncr and 

thc other defciidaiits committcd soiiie fraiid or dcccplion so as to iiiduce hini not to file h i s  

action carlicr. 

Plainti fTalsn falls short or tlic second clcmcnt of eqiiitablc cstoppel, becaiisc tic has 

tiot provided a reason why he waited over- four-and-a-half years iiIicr tlic alleged veil of 

deception was liftcd 10 bring this lawsuit. 

Lazzarino testified a t  his deposition that he Icai-iicd from ii-icnds i n  the industry i n  

early 2000 that LJniversal was going to make lhe l i l i i i .  (1,azzarino TIms, at 26-29.) A r o ~ ~ n d  

November 6, 2000, he learned that dclciidant Frank Marshall would produce the film. 

(Lazzarino Trans. at 60-63.) At that point he believed that his rights had been violated. 

(Lazzai-ino l’rans. at 72.) IIc bcgan talking to lawyers. (Lazzarino Trans. a t  64-60.) ‘I’he 
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Llnivcrsal film was released i i i  Junc 2002. Plaintiff conliniiecl speaking with attoriicys fro111 

2000 through 2005. (Lazzarino ‘Trans. at 64-00, 70-76, 81 -89.) A draft complaint was 

prcpared by the ciid of 2004. (Lnzzariiio ‘1’1-ans. at 89.) Plainti fr finally filed this coiiip1;iiiit 

in June 2005. 

In otlicr words, plaintiKwas convinccd he had a cause ofaction at least by November 

2000, h i t  hc did not bring suit until Junc 200.5, and he has not ofrercd a good reason for 

having wailed that long. T concludc that, as a matter of law, plaiiitil’fdid not bring this suit 

wilhiii a rcasoriablc time. Consequently, plaintilrs equitablc cstoppcl dcfcnse fails, and 

Waiiicr is cntitlcd to summary judgment on the coiiti-act-based causes of action. 

Accoidingly, Counts XTI, XI11 and XIV arc dismissed. 

B w  rr c-  lr 01’ C’w r I t r r  ct C‘li r I 17 is Aga I l i s t  L r r dli im  m i  i I Mwr-isoa 

DcCciiclailts also move tu disiiiiss the 1111-cc coiltract claims against Liidliiin and 

( b ) 

Morrison as b;irred by the six-ycar statutc of limitations. 

Count I allcgcs that Ludliiin breachcd the Orion-Windwood agreement by I‘ailing to 

offcr plaintif‘his right to inatch when Liidluiii sold thc tjlm rights lo Universal. (C‘ompl. 11 

186.) This allegation appcared for the firs1 time in the amcndcd complaint. Plaintiff never 

sought perniission to add this allcgalioii, and peiiiiissioii has ncvcr bccn granted; I find no 

reason to grant pci-iiiissioii now. Thcl-cfore, C‘ouiil I is dismissed. 

C‘oimt 11 alleges that T,i~dlii~ii hi-cached thc 1082 sctllenient when he entered into 

agrcciiiciits with Wanicr Bros. ‘I’clevision ( W BTV) and Wainer Bros. Television Productioii 
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(WBTP), witli tlic iiilent of exliilguishing plaintiffs i-iglit to match.” (Compl. 11 189.) Clounl 

1V alleges thal Morrisoil brcached tlic 1982 scttlciiieiit by Iiegotiatjng the 1087 and 11190 

L t i d l ~ i i i ~  agrecmciits. (Coinpl. 11 195.) 

Since the 1987 and 1999 agreements bctweeii Warncr and Ludluin were cxccuted on 

01- bcfore May 4, 1999, any negotiations must have takcn place iii701-c than six ycars bcfore 

[his lawsuit was filed. Therefore, the stalule ollimitations has run OH both o f  tlicse claims. 

Since the eqiiit:hlc csloppel dci’cnse has fiiilcd, as discussed abovc, C’oLints It and IV iiiusl 

1x dismissed. 

Couiit V allcges h a t  Morrison hreached thc 1 082 settlement, by negotiating LudlLuii’s 

sale ol‘the filin rights lo  IJniversal in Noveiiiber 1099. (Coiiipl. 11 I OS.) As plaiiitilTlilcd suit 

less than six years later, this claiiii is not barred by tlic six-year statute of limitations. 

Therefoi-e, thei-c is no basis upon which to dismiss Coitiit V. 

(c) ‘Iorriorrs Irittv$i-etice C’lnim Agiriiist Morrison 

Coiiiils VI and VI1 assert that Moirison toi-tioLisly inteifcrcd with the Orion- 

W i 11 d w oo d it gi-eemen t when he iic go t i at ed I he L’ani c 11 d 111 en Is lo tli c 0 r i o 11- Lu d I i i i i i  

agrccments” and when hc negotiated witli LJniversal and tlic 1,iman and Marshall defendants 

on Ludliim’s hehalf in  connection with the Novembcr 1099 sale of liliii rights. (Compl. 1111 

202, 207.) 

Thc original complaint also contained a tortious interfercncc counl against Morrison, 

( I  

As I noted in my Octobcr 2006 decision, the relationship hctweeii Wamcr on tlic one 
liaiid and WBTV aiid WBTP on the other has not yct hccn clarified in this litigation. 
Accordingly, I will conliniie to treat tliem as the saiiic cntily [or pui13oscs of this molion. 

13 

[* 15 ]



and lhat count was sustained against ;I malion to dismiss. As plaintiff has not niade t11c 

argunient lhat tlie motion to dismiss Coiiiits V1 and VI1 is bail-cd by collateral estoppel, such 

an argumciit may havc been w a i v ~ d . ~  R u t  even ir J wcrc indepcndciitly to consider whether 

clcfcndants arc collaterally estopped from seeking disinissal oftliese counts, I would conclude 

that they arc not  collatcrally estopped, since the issues raised in thc aniendeci complainl are 

distinct and scparatc from tliosc raised in  the original coniplaint. 

IUnlike Coiints VI and VTT of tlie amendcd complaint, the original complaint had 

alleged only oiic counl ortortlous interfei-encc against Moil-ison: Count 11. ‘Thal count alleged 

generally that Morrison “deliberately interfered” with “ “[vlalid contracts” between 

Lazzarino, Ludlum and Warner, and that his aclions caiiscd either Ludlum or Warner to 

breach a contract, causing damagcs to plainti IT, “coiiimencing on Juiic 14, 2002.” (Orig. 

C‘cmpl. 1111 53-57,)  Unlike Counts VI and VI1 of h e  amcndcd complaint, Coiiiit I 1  of [lie 

original coniplaint did not spcci ry liow or when Morrison inteifercd, o r  with what contract 

he interikrcd. Tlic oriijnal coiiiplaint nowhere alleged that Morrison negotiated the 1087 and 

1999 agrcciiiciils with Wanicr or the 1099 Luclluiii-Universal ag-eemcnt on Ludlum’s bclial F. 

In my October 2000 dccisjon, based on the allcgalion that Lilz,zariiio’s damagcs from the 

tortious intei-fircncc began on June 14, 2002, I coiicludcd thal Coiint I1 was timely. 

The niiicndcd complain1 tells a different story. Plaintiff allegcs not one, but two 

counls ortortiotis iritcrference by Mol-risoii and alleges pal-ticular conduct by Morrison that 

A party inay waive its right lo assci-1 collateral estoppel or rcsjiidicata if he fails to 
Lisscrt it .   pur^, 1 1  Pcrk, 81 A.D.2d 444, 462 (2d Dept. 10S1) (derendaiits waivcd resjiidicata 
or collale1-ul csloppel dcfbiscs I7y hiliiig lo asserl lhem in lhcir- ~IISWCI’S or in B Iimely-Gled 
motion to disiiiiss). 
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amounts to tortious iiiterrcrencc. In Count VI, tlic allegcdly tortious conduct is iicgoti,zting 

“;im c 11 d m c 11 t s tu the 0 r i on- 1,iid I 11 iii agrcc m eii ts” w i tli W aim el- o 11 L tic1 1 urn ’ s b cli a I r‘; i i i  Coun 1 

V11, the lortioils coiidiict is iicgoliatiiig tllc sale of film rights with LJniversal and the ILimaii 

arid Marsliall delcndants on 1,udlum’s behalf. Plaintiffdocs no1 specify any tortious coiiducl 

by Morrison altcr these agrcciiients wcre executed, and he omits thc allegation in the original 

coiiiplaint that his damages from Morrison’s tortious conduct began 011 dune 14, 2002. 

Based oii  this distinct set of allcgatioiis, I rcacli a diLrcrcnl coiiclusioii. The tortious 

conduct allcged in Couiil VI of lhe amended complaint occur-rcd 110 latcr than May 4, 1 OW, 

when llic 1900 agrccment between Wamcr and Ludliim was cxeculed. The conduct allcgcd 

in Count VI1 occiiri-cd no latcr than Novembcr 2, 1999, whcn the allcged ncgotiations 

ciilminatcd in the sale of tlic film rights to Universal h y  Ludlum. ‘Tlicrcfore, these tortious 

inlerf‘crcnce c laiiiis against Morrison ;ii-osc a l  least by Novcmbei- 1 900 Ibur-aiid-one-ha1 I‘ 

years before plaintiff filcd this lawsuil on June 6, 2005. Plaintiff has subinittcd no evidence 

that Morrison huduleiitly preveiitcd him from discovering the iiijiiry, so the equitable 

estoppel tlcl‘cnse does not apply. Accordingly, 111c three-year statute of limitations lias run 017 

these tortious interfcrencc claims against Morrison. C‘ounts VI and VI1 are disinissed. 

Couiit I I 1  alleges that Universal was a ‘‘third party purchascr” of Orion’s film rights 

iindet- tlic Orion- Wiiidwood agrccment, and that it hrcxhed the Orion-Windwood ageenicnt 
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1171 1 I:, 1-92.) Uriiversal contcnds that i t  cannot be charged with having brcached 11ic Orion- 

Windwood ay-ccmenl, becausc Llnivcrsal i s  iiei ther a party lo nor a11 assigiicc of that 

agreeincnt. J'lainlif'l'has 11ot challenged tlic ~i~itlienlici ty oftlie Orion-Windwood agrcciiient, 

:IS submittccl by dcfendaiiLs. Plaititiff has iiot allegccl that Univcrsal is a parly to any olher- 

contract with himself.. Tliererorc, Count I l l  is dismisscd. 

(b)  Toi.tiniix lii/c~rfirciiw Clrriiirs ilgiritist tlic I i i i i i i i i  iiiict MLrrsliii/l nt!f i . i i r l i i t i f s  

In C'oiiiits VlIl aiid IX,  h e  complaint allcgcs that the Liinan defeiidaiits intenlioiially 

procured a breach of llic Orion-Windwood agreeiiiciit by Ltidl~iiii, by iiegotialing with 

I d l i i i i i  and Universal for the salc of the f i l i i 1  rights. Plaintiff also makes tlic surprising 

allegatioii tha[ L~idliiiii, not Wanicr, was 01-ion's successor in interest to lhc rights and 

obligations of  the Orion-Windwood agreeiiieiit. Conipl. 1111 21 0, 2 14.) (Sincc tlic parties 

previously a p e d  thal Wai-ncr, not Ludlum, succeeded to  Orion's rights and obligations 

widw the 01-ion-Windwood agreement, I suppose that plaiiiti Tf may be i-oli:rring here to tlic 

Ori 011-1  dl 11 111 ;rgreciiicn t. ) 

In any casc, these counts are barred by the three-year statute 01 liiiiitations. These 

cliiiiiis ai-osc Lit least by November 1999, when the ncgotiations culminated in tlic sale by 

Ludlum of [tic lilm I-igIiLs to Univursal. Plaintiff has not pointcd lo ;my Iortious conduct by 

these dehidaiits afier h a t  tiiiic. This aclioii was not filed iiiilil .June 6, 2005 --.over hur-and- 

onc-half years after the claims arose. Tlierefore, the statute of limitations has  run. Plainliff 

has submittcd iio cvidcnce lhat thcsc dcfcndmts fkaiidulcntly prevented him from discovcri rig 

tlic iiijury, sc) the equitablc estoppel de1cnsc docs 11ol apply. Counts VI11 and I>; are 

d i sm issed . 
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. .  

Finally, plaintifYs application for ;I stay i s  si-aiited, as there nppcars to bc n o  

principled I-casoii not to  grant his requcst. 

In conclusion, i t  is 

O N E K E D  lhat the motion to disiiiiss by Universal and the Liman and Marshall 

tlefcndants (Motion Seq. No. 007) is granted, and Counts 111, VI11 and IX of thc coniplaint 

are scvcred and dismissed; and it is hi-tlicr 

ORDERED [hat tlic motion to dismiss by Warner, Mon-ison, xid Liidli1n1 (Motion 

Seq. No. 008) is granted i n  part, and C'ounts I ,  11, IV, VI, VII, XII, XIII, and XlV of the 

coniplaint arc scvered and dismissed; and it is further 

ORDERED that fiirthcr' prosecution OF and proceedings in h e  remaiildcr of this 

xt ion,  whicli coiisisls only of Count V, shall hc slayed, exccpt for ai application to vacalc 

o r  motlily thc stay, until an application is made by orclcr to show C ~ I I I S C  by cither party to 

vacate or modify the stay; and i t  is fiii-tlicr 

ORDERED that  lhc Clcrlc of the Court is directed to ciitcr jiidgmeiit in  accordance 

with this decision. 

HO#. BERNARD J. FRIE6 
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