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SUPREME COURT OF THE STA'I'E OF NEW YORK 
COUNTY OF NEW YORK: IAS PART 15 

58 WEST 105''' STREET HOUSING DEVELOPMENT 
F U N D  CORPORATION, 

X ___---___-_-____--_---------------------- 

P l a i  n t i f f , 

-against- 
I n d e x  N o .  102'724/07 

ALEC MILTON, 

Plaintiff 58 

Corporation moves 

----- 

West 

, pur 

105L' Street Hous !k$$%lopmerlt Fund 

s u a r i t  t,o CFLR 3211, to %srn?k&the def 
b OR 

enses 

set. forth in d e f e n d a n t  Alec Milton's answer and f o r  summary 

judgment i n  its favor pursuant to CPLR 3212. Defendant cross- 

moves for surmnary judgment i n  his f a v o r .  

Background 

Plaintiff i s  a r e s i d e n t . i a 1  housing co-operative formed 

pursuant to the N e w  York State Business Corporation L a w  Section 

402 and Article XI of the N e w  York S t a t e  Private Housing Finance  

Law (PHFL). Defendan t  a l l e g e s  t h a t  h e  purchased an apartment in 

a building owned by  p l a i n t i f f ,  and is a shareholder of  p l a i n t i f f  

In 1992, plaintiff purchased a b u i l d i n g  located at 58 West 

105''? S t r e e t ,  N e w  Y o r k ,  New Yosk  Ir-om the C i t y  of New York ( t h e  

Building) t o  c o n v e r - t  i,L into c o - o p e r a t i v e  status. All incoming 

occupants of apartments i n  t h e  B u i l d i n g ,  a t  t h e  r e l e v a n t  times, 

had to be income eligi ,b,l ,e as defined by PI-IEL § 576. 
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In 1996, defendant was looking f o r  an apaLTment i n  N e w  Y o r k  

City. Defendant  c o n t a c t e d  an  a c q u a i n t a n c e  from a former job, 

Doriria Gibbons .  M s  Gibbons was employed by  Manhattan Valley 

Management Company, I n c .  (Manhat tan  Valley) , the management 

company for p l a i n t i f f  a t  the time. Plaintiff had e n t e r e d  into a 

management agreement with Manhattan Valley i n  March 1 9 9 2  ( t h e  

Management, Agreement), w h i c h  a s  d i s c u s s e d  below,  was s u b s e q u e n t l y  

terminated in 2 0 0 5 .  

M s .  Gibbons advised defendant  t h a t  an a p a r t m e n t  was 

available in t h e  Building. Defendant  e n t e r e d  i n t o  a two-year 

l ease  for a p a r t m e n t  5A comrnencing June 1, 1 9 9 6 .  The l ea se  was 

s i g n e d  by both Ms. Gibbons and d e f e n d a n t .  Defendant alleges t h a t  

he was advised by Manhat tan  V a l l e y  t h a t  the p l a i n t i f f ’ s  Board of 

Directors required r e s i d e n c y  for a probationary period to 

e s t a b l i s h  that d e f e n d a n t  was creditworthy, and if t h a t  proved 

true, t h e  apartment would t h e n  be sold t o  the defendant. 

Defendant  alleges t h a t ,  a t  t h e  time he  e n t e r e d  i n t o  occupancy of  

the buil .dkng,  he  submitted an a p p l i c a t i o n  and “check s t u b .  If  

A f f i d a v i t  of Alec M i l t o n ,  ¶ 8. These documents  a r e  not included 

with the mot.ion. Defenclanl; also alleges t h a t  h e  was advised t h a t  

the t h e n - s i t t i n g  Board of D i r e c t o r s  would have  t o  approve h i s  

purchase. However, sornetime a f t e r  199G, i t  appears t h a t  t h e  

Board of Direct.or-s s t o p p e d  meeting, and a new Board was n o t  

e lec ted  until 2 0 0 5 ,  Def-endant alleges t h a t  d u r i n q  this time 
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period, Manhattan Valley acted as a de facto Board of Directors, 

selling and leasing apartments in the Building. 

In J u n e  1998, d e f e n d a n t  entered into a Letter of I n t e n t ,  

outlining the defendant's intention to purchase r i g h t s ,  title, 

and interest in Apartment. 5A for $5,000.00, and plaintiff's 

i n t e n t i o n  to sell s u c h  interest. The Letter of Intent 

s p e c i f i c a l l y  states that it i.s "not intcnded to be, arid shall n o t  

constitute in any way, a binding legal agreement, or impose any 

legal obligat.ion or duty on either Buyer  or Seller." 

(Deferidant's Notice of Cross Motion, Exhibit D) . The Letter of 

Intent was signed by dcfendant and Ms. Gibbons, as agent  for 

p l a i n t i f f .  The Letter c o n t a i n s  plaintiff's seal. 

On June 12, 1998, defendant signed a Proprietary Lease f o r  

Apartment 5 A ,  which designated defendant as shareholder- of 250 

shares of plaintiff. 'I'hc! Proprietary Lease :is again signed by 

defendant and Ms. Gibbons. It. also contains the plaintiff's 

seal. (Defendari t ' s  Not:ice of Cross Motion, E x h i h i t  F). Also, a 

Certificate of Shares, d a t e d  June 12, 1998, was allegedly issued 

to defendant.. The Certificate of Shares is signed by Ms. Gibbons 

as agent. for p l a i n t i f f .  It also contains plaintiff's seal. 

(Defendant's Notice of Cross Motion, Exhibit E). 

Although defendant was allegedly a shareholder, he continued 

to enter into lease renewals for Apartment SA for-  June 1998 to 

May 2000, J u n e  2000 ,to May 2002, J u n e  2002 to May 2004, and June 
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2004 to May 2 0 0 6 .  (Plaintiff's N o t i c e  of  Motion,  E x h i b i t  M ) .  

In 2 0 0 5 ,  a new Board o f  D i r e c t o r s  was e l e c t e d .  On October  

5 ,  Z O O S ,  t .he  newly e l ec t ed  Board held a m e e t i n g  a t  which 

d e f e n d a n t  a l l e g e d l y  p r e s e n t e d  the L e t t e r  of I n t e n t .  H e  was 

a l l e g e d l y  advised b y  t h e  new Board t h a t  t h e  p l a i n t i f f  would riot 

e n t e r  into an  ag reemen t  t o  sel.1 Apartment SA t o  him. On October  

2 1 ,  2 0 0 5 ,  t h e  new Board wrote a l e t . t e r  .to Manhat tan  V a l l e y  

t e r m i n a t i n g  the Management Agreement,  e f f e c t i v e  t h a t  d a t e .  

Manhat tan  Valley r e s p o n d e d  t h a t  same day by  l e t t e r ,  i n  which it 

iriforrned t h e  Board t . h a t ,  u n d e r  t h e  Management Agreement ,  

Manhat tan  Valley was e n t j . t l e d  to t h i r t y  days  w r i t t e n  n o t i c e  of  

t e r m i n a t i o n  of  t h e  Ayreement .  

On November 2 ,  2005, t .he Board h e l d  a n o t h e r  m e e t i n g ,  

attended by s h a r e h o l d e r s  and t . e n a n t s .  

a t t e n d a n c e  s h e e t s  for s h a r e h o l d e r s  and t e n a n t s .  Defendant  o n l y  

s i g n e d  t h e  t . e n a n t  s h e e t .  A t  t h e  m e e t i n g ,  t h e  Board advised t h a t  

Manhat tan V a l l e y  had been t e r m i n a t e d  a s  b u i l d i n g  a g e n t  and  lacked 

a u t h o r i t y  t o  ac t  on behalf of- t h e  p l a i n t i f f .  Defendant  recalls a 

m e e t i n g  where the a t t e r i d e e s  were a d v i s e d  that t h e  Board m i g h t  not. 

honor r e p r e s e n t a t i o n s  p r e v i o u s l y  made by  Manhat tan  V a l l . e y .  

However, i t  i s  not  clt3ar- i f  d e f e n d a n t  lis recalling t h e  Oc tobe r  

S th  o r  t h e  November 2"'" Incetirig.  

a round  the time of t h e  m e e t i n g ,  h e  spoke with Manhat tan  V a l l e y  

and h a d  t - h e m  r e l e a s e  copies  o f  his shares  and  p r o p r i e t a r y  l ea se ,  

'There were separate 

Defendant  a l s o  r e c a l l s  that, 
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which t h e y  allegedly h e l d .  Defendant  a l l e g e s  t h a t  Manhat tan  

Valley advised t h a t  the consideration agreed upon i n  t h e  L e t t e r  

of I n t e n t ,  $ 5 , 0 0 0 . 0 0 ,  was r e q u i r e d .  Defendant  allegedly 

r e q u e s t e d  a C o n t r a c t  of  S a l e ,  w h i c h  was s i g n e d  b y  M s .  Gibbons and  

defer idant  on November 1, 2005, The c o n t r a c t  a l s o  c o n t a i n e d  

p l a i n t i f f ' s  s e a l .  Defendant w r o t e  a check  t o  p l a i n t i f f ,  d a t e d  

November 1 0 ,  2 0 0 5 ,  f o r  [:he $ 5 , 0 0 0 . 0 0 .  The  check  w a s  d e p o s i t e d  b y  

Manhat tan V a l l e y  i n t o  p l a i n t i f f ' s  Chase bank ing  a c c o u n t  on 

Nove1rhe.r 1 4 ,  2 0 0 5 .  The check was r e t u r n e d  to defendant i n  

December- 2005 by t h e  p l a i n t i f f ,  b u t  defendant a l l e g e d l y  mailed 

the check back t o  p l a i n t . i f f ' s  n e w  a g e n t .  

In the meantime, on November 3 ,  2 0 0 5 ,  p l a i n t i f f  allegedly 

p l a c e d  s i g n s  t h r o u g h o u t  t h e  common areas  of t h e  B u i l d i n g  

n o t i f y i n g  r e s i d e n t s  t h a t  "no one could move i n  and  o u t "  of t h e  

B u i l d i n g  and Lhat "Manhat tan V a l l e y  Management Company h a s  no 

a u t h o r i t y  t o  do any leasiny o r  sale i n  any  apar - tment"  i n  t h e  

B u i l d i n g  I (Plaint -iff' s N o t i c e  of Motion, E x h i b i  t H) , 

P l a i n t i f f  b r i n g s  t h i s  a c t i o n  f o r  (1) a d e c l a r a t o r y  judgment 

that. d e f e n d a n t  l a c k s  a n  ownersh ip  i n t e r e s t  and  a n y  o t h e r  r i g h t s  

of  occupancy a n d  t h a t  any  agreement  e x e c u t e d  by  Manhat tan  V a l l e y  

conveying  such i s  v o i d ;  ( 2 )  unpaid r e n t - s ;  ( 3 )  judgment of  

possession; (4) judgrrierit of fair market  v a l u e  of Apar tment  5A; 

( 5 )  an i n t e r i m  o r d e r  d i r e c t i n g  d e f e n d a n t  t o  pay  plaintiff a t  

least $2000 a month as u€ March 1, 2 0 0 7 ,  and u n t i l  a c t u a l  
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possession i s  o b t a i n e d ;  arid ( 6 )  damages and  l e g a l  fees and c o s t s .  

AnalyBis 

I n  o rde r  t o  grant surrunary j u d y m e n t ,  it must  c l e a s - l y  a p p e a r  

t h a t  no material arid t - r - iable  i s s u e  of  f a c t  i s  presented. The 

movant rnust m a k e  an  i n i t i a l  prima facie showing of e n t i t . l e m e n t  t o  

judgment  a s  a m a t t e r  of  law, t e n d e r i n g  s u f f i c i e n t  evidence t o  

e l i m i n a t e  a n y  m a t e r i a l  i s sues  of  f a c t  from t h e  case. ( S a n t i a g o  v 

E i l s t e i n ,  35 A D 3 d  184, 185 [a' '  Dept 20061; Pirrelli v Long 

I s l a n d  R . R . ,  226 AD2d 1 6 6  [lst Dept 1 9 9 6 1 ) .  A f t e r  t h e  movant 

makes a p r ima  f a c i e  c a s e ,  t h e  burden shif ts  t o  t h e  opposing p a r t y  

t o  produce e v i d e n t i a r y  pz:-oof s u f f i c i e n t  enough t o  e s t a b l i s h  t h e  

e x i s t e n c e  of material issues of f a c t  that r e q u i r e  a t r i a l .  

( W i n e g r a d  v N e w  York U n i v .  Med. C t r . . ,  64 NY2d 8 5 1  [1985]). 

The c o u r t  w i l l  a d d r e s s  d e f e n d a n t ' s  cross m o t i o n  f o r  summary 

judgment  first. Defendan t  a r g u e s  that h e  i s  e n t i t l e d  t o  summary 

judgment  because he  h a s  p r o v e n  t h a t  he i s  a v a l i d  shareholder of  

p l a i n t i f f  v i s  a v i s  Apartment 5 A .  T h i s  c o u r t  d i s a g r e e s .  

Deferidari,t p r - e s e n t s  t h e  s i g n e d  and sea led  Proprietary Lease, 

L e t t e r  of Intent, C e r t i f i c a t e  of  S h a r e s ,  and Contract of  S a l e  i n  

suppor t .  o f  his claim. However, d e f e n d a n t ' s  e v i d e n c e  i s  

conflicting, and  t h e r e f o r e ,  i s  insufficient t o  e l i m i n a t e  a n y  

material i s s u e s  of  f a c t  f rom t.he case. 

The e v i d e n c e  presented :is conflicting i n  t h a t  d e f e n d a n t  

allegedly purchased an i n t e r e s t  i n  Apar tment  5 A  i n  1 9 9 8 ,  as 
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evidenced by the Certificate of Shares  issued on June 12, 1998, 

but it was not until November 2005 t h a t  defendant e n t e r e d  into a 

C o n t r a c t  of Sale, and paid consideration for t h a t  Contract. This 

evidence does not add up and pr-esent.s  questions of f a c t .  

F u r t h e r ,  during this time, when defendant allegedly owned 

the shares and had a P r o p r i e t a r y  Lease, he was s t i l l  signing 

renewal leases, e v e r y  two years, covering the period of 1998 

through 2006, Defendant alleges that he gave a check stub t o  

Manhattan Valley in 1998, but does not submit p roof .  Further, 

there is a q u e s t i o n  as to why d e f e n d a n t  "purchased" those shares 

again in 2005, when he gave Manhattan Valley a check for 

$5,000. 00. The conflict.iny evidence, and the unresolved 

questions it creates, war . ran ts  denial of defendant's cross motion 

for summary judgment 

Plaintiff also moves for surnmary judgment. Plaintiff argues 

t h a t  the Letter of I n t e n t ,  t h e  Certificate of Shares, and t .he  

Contract of Sale, signed by Manhattan Valley, allegedly on behalf 

of plaintiff, a r e  void ab initio and unenforceable, because 

Manhattan Valley d.:i.d not have actual or apparent authority to 

sell ownership interesls in the Building. Plaintiff contends 

t . h i s  was outside the scope of Manhattan Valley's d u t i e s  as 

plaintiff's agent. 

55 5-703 and 5-1111. 

P l a i n t i f f  r e l i e s  on Genera l  Obligations Law 

It is the 1 . a w  in New York that a contract for the leasing 
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€or a period of longer than one year, ur the sale of any  r e a l  

property, or an interest Lherein, is void unless the contract is 

in writing, subscribed by the party to be charged or by his 

lawful agent who i s  a u t . h o r i z e d  by writing. (General Obligations 

Law § 5-703 (2)). 

"Although the written authorization required to establish 
the authority of the ayen't 'need riot be in any  special form; 
_ . .  it must contain a sufficient expression of intent to 
confe r  authority, and it must c o n f e r  authority to execute 
the v e r y  contract which the a g e n t  undertakes to execute. 
The writing must c o n t a i n  express language conferring 
authority to execute a contract of sale."' Bowling v 
Peciz ik ,  302 A D 2 d  343, 344 (2'"' Dept 2003) citing Commission 
on E c u m e n i c a l  Mission & R e l a t i o n s  of U n i t e d  Presbyt. Church 
in U . S . A .  v Roger G r a y ,  Ltd., 27 N Y 2 d  457, 465 (1971). 

In the case at b a r ,  no w r i t i n g  has been presented t h a t  

expressly confers authority on Manhattan V a l l e y  to execute saLes 

contracts on b e h a l f  of the plaintiff. The Management Agreement 

entered into by Manhattan Val1,ey and 'the plaintiff does n o t  

contain any provision conferring t h i s  authority. Therefore, 

plairlhiff has made a prima facie showing of entitlement to 

judgrnent as a matter of law. The burden now shifts to the 

deferidant to produce  evidentiary proof sufficient to e s t a b l i s h  

the existence of material issues of f a c t .  

Defendant argues that Manhattan Valley did have actual, or 

at the v e r y  least, apparent a u t h o r i t y  tu enter into t -he  sales 

transachion. Defendant asser-ts that after 1996, when the old 

Board ceased to meet, up until t h e  new Board was elected in 2005, 
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Manhat tan  Valley operated ds a de facto Board of D i r e c t o r s  and 

conducted t h e  b u s i n e s s  of Ihe Building, including leasing arid 

selling during those years. Although p l a i n t i f f  argues that 

d e f e n d a n t  has no proof t o  s u p p o r t  h i s  a l l e g a t i o n ,  t h e  Sa les  

Contract, executed on Noverrtber 1, 2005, c o n t a i n e d  t h e  plaintiff's 

s e a l . '  

that t h e  document was d u l y  authorized. ( G a u s e  v Commonwealth 

T. rus t  of N e w  York,  124 AD 438 [Is1- Dept 19081 ; R a k o s i  v General 

E 1 e c : t r - i ~  C r e d i t  Curp . ,  59 A D 2 d  553, 555 [2'Id Dept 19771; See also 

NY Business C o r p o r a t i o n  Law 5 107 ([tlhe presence of the 

corpora t e  seal on a w r i t L e n  instrument p u r p o r t i n g  to be e x e c u t e d  

b y  authority of a domestic or fo re ign  corporation shall be prima 

facie evidence that the i r i s t r u m e r i t  was s o  e x e c u t e d ) ) .  T h i s  

raises an issue of fact as to whether  Manhattan Valley's r o l e  

changed from agent t o  a de f ac - to  board  after .the old Board 

disbanded. 

The presence of  r l  corporate sea l  i s  prima f a c i e  e v i d e n c e  

Plaintiff also a r g u e s  that t h e  Building i s  subject to PHFL § 

576, and defendant w a s  n o t  income eligible in November 2005, 

based on his submitted Social Security s t a t e m e n t s .  PHFL S 576 

(1) ( b )  provides t h a t  d w e l l i n g s ,  s u c h  a s  the Building, shall be 

available for persons whose probable aggregate a n n u a l  income does 

not exceed  six times t h e  ren ta l  ( i n c l u d i n g  the v a l u e  o r  cost to 

The Letter of Intent and C e r t i f i c a t e  of Shares issued in 
1998 also c o n t a i n e d  the p l a i n t i f f ' s  seal. 
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them of heat, light, water and cooking f u e l )  of the dwellings. 

To show defendant made too much money in 2005, plaintiff r e l i e s  

on calculations by Melba Carrasco, t h e  plaintiff's treasurer, who 

estimates the m o n t h l y  u t i l - i t i e s  f o r  h e r  apartment arid states the 

maintenance in 2005 was $500. This is not sufficient to 

establish a prima facie case. P l a i n t i f f  does riot. submit any 

documents,  besides a share and maintenance schedule for 1992, to 

support 't,I-iese calcula t io r i s  

'This motion and c:ross motion were made pre-discovery. Any 

evidence of change in Manhattan Valley's designation as agent 

would be in the possession of the plaintiff, and not d e f e n d a n t .  

This also presents a problem to the c o u r t .  

CPLR 3 2 1 2  (L) states, in p a r t ,  "[slhould it appear f r o m  

a f f i d a v i t s  submi t t . ed  in opposition to the motion that f ac t s  

essential. tu j u s t i f y  opposition may exist b u t  cannot then be 

stated, the cous.t  rnay deny the motion . . . "  Therefore, to best, 

resolve the issues presented, discovery needs to be conducted. 

The c o u r t  has considered all remain ing  arguments by b o t h  

parties, and finds that there are issues of fact t h a t  must be 

resolved and that d i scove ry  must be conducted. 

Plaintiff also moves to dismiss defendant's affirmative 

d e f e n s e s .  D e f e n d a n t ' s  first affirmative defense alleges failure 

t o  state a claim. It is established in the Appellate Division, 

First Department, t h a t  alleging such a d e f e n s e  is harmless 
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surplusage. ( C i t i  Myt. G I - O L I ~ ,  Ltd. v H i g h b r i d g e  House Ogden, 

LLC, 45 An3d 487 llst Dept 20071; Riland v T'odman & C o . ,  56 A D 2 d  

350 [l" Dept 1 9 7 7 1 ) .  I'licr-efure, the c o u r t  need n o t  dismiss t h i s  

de fense .  

Deiendari t '  s s e c o n d  and third a f f i r m a t i v e  d e f e n s e s  a r e  based 

on the t heo r i e s  of a c t u a l  and apparent a u t h o r i , t y .  Therefore, 

based on the cour t ' s  decision above, these defenses w i l l  not be 

s t r i c k e n .  

The fourth arid s e v e n t h  a f f i r m a t i v e  defenses i n t e r p o s e d  i n  

defendant's answer will be considered together. The f o u r t h  

a f f i r m a t i v e  defense alleges t h a t  plaintiff's claims a r e  barred o r  

reduced t o  the e x t e n t  t h a t  a n y  injury w a s  caused by t h e  acts or 

omissions of a t h i r d  party. The s e v e n t h  affirmative defense 

alleges t h a t  p l a i n t i f f ' s  claims are barred because p l a i n t i z f  h a s  

r i o t  sustained an injury caused b y  t h e  a c t  o r  o m i s s i o n  of 

d e f e n d a n t .  Plaintiff seeks t o  dismiss these defenses on t h e  

g rounds  . t h a t  s a l e s  documents  v i o l a t , e d  t h e  S t a t u t e  of  Frauds. 

Therefore, based on the above decision, the court is not i n c l i n e d  

t o  strike these defenses .  

T h e  f i f t h  affirmative defense alleges that plaintiff's 

claims a r e  ba r red  b y  t h e  doctrines of  wa ive r  and estoppel, 

because p l a i n t i f f  d i d  n o t  t a k e  action t o  challenge d e f e n d a n t ' s  

owner'sh.ip i n t e r e s t  u n t . i l  t h e  filing of  t h i s  action. '"It i s  w e l l  

s e t t l e d  t - h a t  w a i v e r  i s  the  v o l u n t a r y  abandonment or 
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r e l i n q u i s h m e n t  o f  a known r i g h t ,  which,  e x c e p t  f o r  s u c h  w a i v e r ,  

t h e  p a r t y  w o u l d  have  eri joyed'" ( B o n o  v C u c i n e l l a ,  298  AD2d 483,  

4 8 4  [21.''i Dept 20021 c i - t i n g  Dice v Inwood Hills Condominium, 237 

A D 2 d  4 0 3 ,  4 0 4  [2"" Dept 1 9 9 7 1 ) .  Waiver may be a c c o m p l i s h e d  by  

conduc t  or failure t o  a c t  a s  t o  e v i n c e  an iritent not t o  claim the 

purported a d v a n t a g e .  (Id.) There m u s t  be an intention to waive 

t h e  r i g h t  o r  b e n e f i t .  T h i s  defense i s  d i s m i s s e d .  T h e r e  a r e  no 

a l l e g a t i o n s  t h a t  p l a i n t i f f  d e l a y e d  i n  a s s e r t i n g  i t s  c la im f o r  

r e l i e f  or o t h e r w i s e  relinquished i t s  claim. 

"The purpose of  e q u i t a b l e  estoppel is t o  p r e c l u d e  a p e r s o n  
from asserLiriy a right a f t e r  havisly l e d  a n o t h e r  t o  form t h e  
r e a s o n a b l e  b e l i e f  that the r i g h t  would not be asserted, and 
l o s s  o r  prejudice t o  the o t h e r  would result i f  t h e  r i g h t  
weIe asserted. The law imposes t h e  d o c t r i n e  a s  a rriat.ter o f  
f a i r n e s s .  I t s  purpose i s  t o  prevent someone f rom e n f o r c i n g  
r i g h t s  t h a t  would work i n j u s t i c e  or1 the person against whom 
e n f o r c e m e n t  i s  s o u g h t  a n d  who, w h i l e  justifiably relying on 
the opposing party's ac,tlions, h a s  been misled i n t o  a 
d e t r i m e n t a l  change  of  p o s i t i o n . "  Matter of Shondel J. v 
M a r k  D., 7 NY3d 320, 326 (2006). 

Based on d e f e n d a n t ' s  a l l e g a t i o n s  t h a t  Manhat tan  Valley acted a s  

plaintiff's d e  f a c t o  b o a r d ,  who rightfully s o l d  d e f e n d a n t  shares 

i n  p l a i n t i f f ,  t h e  court. declines t o  strike t h i s  d e f e n s e .  I f  

Manhat tan Valley w a s  found t o  be a de f a c t o  b o a r d  w i t h  t h e  

a u t h o r i t y  t o  s e l l  shares ,  e q u i t a b l e  estoppel may app ly .  

D e f e n d a n t ' s  sixth a l f i r m a t i v e  d e f e n s e  a l l e g e s  u n c l e a n  hands .  

Defendant  a s s e r t s  that p l a i n t i f f  is estopped by i t s  own 

wmrigdoing of  making r e p r e s e n t a t i o n s  t h a t  d e f e n d a n t  c o u l d  

purchase shares i n  p l a i n t i f f  a f t e r  a probationary p e r i o d .  "TO 
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charge a party with u n c l e a n  hands ,  i t  must be shown t h a t  s a i d  

p a r t y  was g u i l t y  of  imrnoral or u n c o n s c i o n a b l e  c o n d u c t  directly 

related t o  the subject mattes [internal quotation m a r k s  and 

citation o m i t t e d ]  . "  (Cit ibcink,  N . A .  v American Banana  Co. I Inc. , 

50 AD3d 593 [ l s t  Dept 20081). Defendant  h a s  n o t  alleged conduc t  

t h a t  arises to this level. 'Therefore, t h i s  d e f e n s e  is dismissed. 

D e f e n d a n t ' s  e i g h t  a f r i r r n a t i v e  defense, alleging t h a t  

p l a i n t i f f  owed defendant some type of d u t y ,  i s  a l s o  dismissed. 

There are no allegations t h a t  p l a i n t i f f  owed defendant  a duty 

under s t a t u t o r y  o r  corrumn law. Defendant's n i n t h  a f f i r m a t i v e  

defense ,  alleging that plaintiff's claims a r e  barred because t h e y  

l a c k  a basis in law or f a c t ,  is dismissed. T h i s  is duplicative 

of the affirmative defense f o r  failure to s t a t e  a cause of 

action. 

D e f e n d a n t ' s  t e n t h  a f f i r m a t i v e  d e f e n s e  a l l e g e s  t h a t  

p l a i n t i f f ' s  claims a re  ba r red  by t h e  d o c t r i n e  of  accord and 

s a t i s f a c t i o n .  "An accord i s  an  ag reemen t  t h a t  a s t i p u l a t e d  

perforrriance w i l l  be accepted, i n  t h e  f u t u r e ,  i n  l i e u  of a n  

e x i s t i n g  claim. Execution of the agreement is a satisfaction [ 

i n t e r n a l  citations omitted] . "  

K l i n p l ,  82 N Y 2 d  3 7 5 ,  3 8 3  C19931). 

( D e n b u r g  v P a r k e r  Chapin F l a t t a u  & 

"'The distinctive f e a t u r e  of a n  accord and  s a t i s f a c t i o n  i s  
t h a t  t h e  o b l i g e e  does n o t  intend to d i s c h a r g e  the existing 
claim merely upon t h e  m a k i n g  of t he  accord; what i s  
b a r g a i n e d  f o r  i s  t h e  performance, o r  s a t i s f a c t i o n .  I f  the 
satisfaction i s  not t e n d e r e d ,  t h e  obligee may sue under the 
o r i g i n a l  claim o s  for  breach  of the accord [ i n t e r n a l  

13 

[* 14 ]



c i t a t i o n s  o m i t t e d J  . " (Id. ) 

T h i s  doctrine a l l o w s  c o r i t r a c t i r l g  p a r t i e s  t o  m a k e  a new contract 

d i s c h a r g i n g  their o b l i g a t i o n s  under t h e  old contract, in f u l l  OL 

i n  part. 

d i s c h a r g i n g  o b l i g a t i o n s  under an  o l d  c o n t r a c t .  T h i s  defense i s  

dismissed. 

Defendant m a k e s  no a l l e g a . t i o n s  of a new c o n t r a c t  

Defendant's eleventh a f f i r m a t i v e  defense, barring 

p l a i n t i f f ' s  claims for f a i l u r e  t o  a l l e g e  f r a u d  w i t h  t h e  

s p e c i f i c i t y  required under  CPLK 3016 (b), i s  a l s o  dismissed. 

P l a i n t i f f  has  s u f f i c i e n t l y  alleged a c o g n i z a b l e  c l a i m  f o r  fraud 

i n  i t s  complaint. 

Finally, d e f e n d a n t ' s  t w e l f t h  a f f i r m a t i v e  d e f e n s e  reserving 

the r i g h t  to amend h i s  answer i s  dismissed, a s  s u c h  is n o t  a 

defense. This i s  a r e s e r v a t i o n  of  rights. 

A c c o r d i n g l y ,  it i s  

ORDERED that plaintiff's mot ion  for summary judgment i s  

d e n i e d ;  and i t  i s  f u r t h e r  

ORDERED t h a t  p l a i n t i f f ' s  mo t ion  t o  d i smis s  is g r a n t e d  o n l y  

a s  to the f i f t h  a f f i m i a t i v e  defense, l i m i t e d  t o  w a i v e r ,  and t h e  

s i x t h ,  eighth, n i n t h ,  Lenth, and  t w e l f t h  a f f i r m a t i v e  defenses; 

and  i t  i s  f u r t h e r  
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ORDERED t h a t  defendant  s cross motion f o r  surrunary judgment  

is d e n i e d .  

Counsel f o r  the partr ies  are to appear  for a Pre l i rn ina r -y  

Conference on December 1.9/ 2008 at 11:OO am in m o m  335 at 60  

Centre S t r e e t .  

Dated: October s: 2008 

Y WALTER R. TOLUB J . S . C .  
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