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Plaintiffs. 

-against- 

Vl‘l’O SACCI1 E’TTI and PASQIJALINI SACCH ETTI, 

In this action scckirig a declaration of lights under a lease agreement known as tlic ?#&Ler- 

Lease, plaintiffs iiiovc for an order granting reargument ol’lhis court’s decision and ordcr dated 

Octobcr 18, 2007 (“the original decision”) to thc extent h i t  it found that defcndants arc not 

barred by thc doctrine orr-es judicata from asserting thal thc Master Lcase does not goveni certain 

aparlnicnt units, and included ccrtaiii factual misstatenients and, upon reargument, granting thein 

partial summary judgment. Defendants oppose the motion. For the rcasoiis below, rcarguinent is 

granted and, upon rcargument, the court adheres to its original dccision. 

Bac: kgru ill id 

This aclion is thc latest in a series of lawsuits brought in lhis court and in the Housing 

part of the Civil Court of the City of New York arising out of the landlord tenant rclalionshjp 

between the parties. 

Ddct iddiit Vilo Sacchetti and his wXc Pasqualina Sacchetti (togcther “the Sacclietti”) 

own the building locatcd at 330 East 43‘!’ Street, New York, N Y  (“the building”). Plaintifr World 
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City Foundation (“World City”) is a not-I;or-ptofit organization. Lleccdenl Joliii Rogers 

(“Rogers”) was the Chief Executive Ollicer of World City. Rogers, who was an attorney 

practicing maritime law, huided World City and related entitics for thc puryosc of pronioting 

the crcatioii of a Anictican cruisc ship industry, 

I n  May 1987, a Master Lcnse was executed by Sacchetti’s predeccssor-iii-interest and  

liogcrs for apartments 102, 204, and 205 for a one-year tcrni. Paragraph 12 o r  tlie “Siippleiiiciital 

Rider #2,” to tlic Maslei- Lease, provided ror futiirt: renewals upoii the expiratioji o f  the Mastcr 

Lease tciiii, “at a I-cnewal rate to be agreed upon but in no case shall the rcnt incrcase iiiore than 

5% per aiiiiiii~i” (licreinalttcr “the rcnewal option”). Paragraph 2 of tlie Suppleiiicnlal Rider #2 

provided for options for additional aparlineiits in the building as tlicy became available (“thc 

options claiisc”). 

The oplions clause provides that: 

Landlord hcrcby agrees that Tenant shall have the first r e f i d  lo 
rent the following apartment units, on the same leiiiis aiid rent per 
square foot as set forth in this lease, ai m y  time tlicy become 
available for rental during the term of this lease or any rencwal 
tlicreoC (a) the other ground floor apartment on thc front (north) of 
the building; (b) thc second floor apartmcnt above 102, (c) and 
apartments 201 and 206, Tenant shall have the right lo exer-cisc 
such option notwithstanding that tcnant did not exercisc it in 
rcspect of a piior occasion when tlie apartmcnt previously became 
av ai I ab 1 e. 

On Fcbttiai-y 28, 1989, Rogers aiid Sacchetti’s predccessor-in-interest entered inlo 

“Supplcmental Rider 3” to the Master Lease which provides that as of March I ,  1389, apartment 

I US is to be iiicluded in Ihc Mastel Lase .  On that dalc, thc s m e  parties ciitel-cd into a letter 

agreement providing that the apartmenk under the Master Lease could be used for residential and 
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lion-residential pii-poses,’ and amcnding the term lenant so that it “be dcciiied to bc in the plui-a1 

arid to apply jointly and scverally to World City Foundation arid to John S.  Rogers ...[ and] [i]f this 

lease should for any reason whatever bc deemed iiivalid as to one tenant, or if either World City 

Foundation or . Idin S,  Rogers should clcct to discoiitiiiiie the lcasc as to one such tcnant, tlic 

lease shall reniairi in fill1 forcc and e i l c t  with respcct to the otlicr tenant tlicreiii named.” 

111 or about July 1993, tlic building was purchascd by Sacclictti. Thc dociiiiicritary 

evidence submitted to thc courl indicates t l i d  at the tiiiic of Iiily 1993 purcliase, 

World City and Rogers (togcther “the World City plaintiffs”) posscssed Aparlrnents 102, 204, 

205, and 105 iindcr the exprcss teinis of  the Master Lease, as well as Apartmcnls 206 and 201 for 

which tlicrc were separate leasc agreements dated March I ,  1991 arid Scplembcr 1, 1991, 

respectivcly. The rccord fiirtlicr indicates that World City plaintils came to occupy Apartment 

203 sometinic in 1993. Although lherc was no specific lease agreement [or this aparlment, llierc 

arc three rencwal agrccnients related to this apartiiient.2 By lease agreemcnts datcd Novcmbcr 1 ,  

1097, and May I ,  1998, tlic World Cityplainlifis leascd apaitriimts 1 0 1  and 202. At this point, 

the World City plaintiffs had leased nine aparliiicnts in thc building. With the exceptioii of 

hpartnienl 201, which was used as Roger’s personal residence, it appears that thc apaitments 

primarily scrved as offices for World City. A1 though mostly used [or non-residential purposcs, 

’Originally, the parties contemplated that the apartments leased pursuant to the tenns of 
the Master Leasc would be used for non-residential purposcs only. 

2Althougli not pointed out by either party, the cou1-t notes that in Sacchetti v. World City 
America, Tric., ct al; Index No. 10(iSS3/03, discussed below, Sacchetti alleged that pirsiisnl to a 
Supplcrnental Rider # 5 ,  the Master Lcase was amended to iiiclude apartrncnt 203 (See, Plaintiffs’ 
Appcndix R, Exli. E, 11 14). To the cxtent this allegation is accurate, i t  would obviously support 
plaintiffs’ assertion that this apartment is subject to the Master Lease. 
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tlie majority o f  the aparliiients Iiavc been found to be subject to thc reril stabilizalion 1aws.j 

Following Sacchctti’s piirchasc of the building, variuus disputes ai-ose between tho 

parlies, and Sacchetli began a scries o r  summary proceedings in Housing Court to evict the 

World City plaintilk from the various aparhnents. The initial suriimary procccdings brought by 

Sacchclti in 2001 arid 2002 were unsuccesshl. However, i i i  2003, Sacclictti comniericcd sevcii 

noii-payiienl. pl-occcdings conceniing apartnicnts 105, 201, 202, 203, 204, 205, and 200, which 

in JUIY 2004, resultcd in ;i judgniciit in Sacchctti’s favor i n  tlic lola1 simi or$234,221.57. 

Although Rogers paid tlie judgiiient, by Jai1~1a1-y of 2005, tlie World City plaintiffs liad 

sur-imdered evcry apartment cxcept for aparlments 201 and 203,‘ which arc the focus of the 

instant aclion arid two holdovcr procecdiiigs now pciiding in J Tousing Court. 

Sacchetti also brought two actions i n  the Supreme Court seekiiig to void the renewal 

clause the Master Lease (together “thc Sirpreiiie Court actions”) . Both were unsuccessfbl. Thc 

first action sought a declaration that the renewal option in the Mastcr Lease was iinenforceablc 

(Sacchetti v. World City Anierica, Inc.. et al; Index No. 10688Y03). By decision and ordcr dated 

’In coniicction with consolidated non-payment proceedings brought by Sacchelti against 
the World City plaintiffs, Judge Cynl K. Bedford Iicld in a dccisioii and order dated July 21, 
2004, lliat tht: non-I esidential use of the apartmcnts did not removc them From rent stabilization 
protection. In coiuicction with these proceedings, Rogers argued that the absence of cxtant Icase 
agreements for ccrtain of tlic apartnients barrcd Sacclictti froiii bringing non-paynient 
proceedings “pursuaiit to the agreement[s] under which the premises are held.” RPAPL 7 1 I [2]. 
Roger’s argument was rejectcd by the Hoiisiiig Court arid the Appellate Tcnn on the grounds that 
thc iiiost reccnt renewal leases covering rcnt stabilized apartments wcre automatically renewed 
under tlic same teniis and conditions and in accordance with thc Rent Stabilizatioii Codc. 
Sacchetti v. Rocers, 12 Misc3d 131(A), 820 NYS2d 845 (App Term 1” Dept 2006). 

‘While Sacchetti claims that the World City plaintiffs surrcndered the apartments 
voluntarily, the World City plaintiffs maintain that thcy were forced to do so as a result of 
Sacchctti’s campaign of harassment and his wrongful demands for rent increases. 
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December IS, 2003, Justice Harold Bcclcr dismissed tlic complaint 011 statute o r  limitations 

grounds sincc the aclion was coiiimenced imrc than six years alter the leasc was reiicwcd for tlie 

first tiiiic, and also rejectcd Sacchetti’s arguments that tlic rciicwal option was too indefinilc to 

enforce or violatcd tlic rule against pcrpetuities. 

The second action, which was commenced on .lune 21, 2004, contaiiied a cause of action 

to quiet titlc under seclioii 15 of lieal Propcrty Actioiis :ti id Ptocccding Law, and to void tlie 

Master Lease as against piiblic policy since it “runs 111 pcrpduity” and docs no1 require h e  World 

City plaintiffs to occupy tlic premises as their primary residciicc, or h r  I-csidential purposcs as 

requircd the Rent Stabilization Code. (Sacclictti v. Roqers; Index No. 1 09194/04). By decision 

and order datcd .lune 14, 2005, lliis court distiiisscd the actioii as bai-rcd by res judicata, since the 

action like the earlier one bcforc Justice Beeler, sought lo invalidate tlic Master Lease, and [or 

hilure to state a causc of action. 

In tlic meantime, in  2003, plaintiffs commcnced an action undcr Index No. 114829/03, to 

rccover daiiiagcs in connection with Sacchetti’s alleged campaign of harassment aimed at 

depriving plainti1s of their rights under tlic Master Lease, including his prosecution of the 

summary proceedings. The only remaining claims in that action is for breach of contract based 

on the Master Leasets 

In February 2006, plaintiUs commenced this action, which seeks a declaration of certain 

rights under the Master J,case and specific pcrformaiice wilh respect to certain aparlmcnts leased 

In its decision and order datcd July 12, 2006, tlie court dismisscd that par1 of the breach 
of conlract claim that sought lost profits and othcr special damages and insofar as i t  sought relicf 
with rcspect to Apartment 202 which was fouiid by a Housing Court judge to be not subject lo 
the Masler Lease. 
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by pliiiiitiiTs li-oin Sacchctti. Thc first cause of action sccks a dcclliratioii that World City is 

entilled to an entry orjudgiiieiit dcclaring its right to annual rcncwals o r  the lcascs for iipartmcnls 

201 and 203 on tlie tetms set forth i n  llie Master Leasc based on the decision of  Justice Beelcr 

tinding that h e  Master Lease lo be valid and enforceable, and dcclaring h a t  World City has a 

riglit to rent apai-tments covered uiidcr tlie option clause of’thc lcase at any tinic those apartmcnts 

become available piirsuanl to the tcniis ofthe Master Lease, iiicliiding apartments 102, 101, 1 0 5 ,  

202, 204, 205 and 200. ‘I’lie second causc o f  action seeks spccific pei-fom1ancc of tlie right of 

World City to annual renewals fbr apartments 201 and 203 at a ratc not to excccd 5% and 

specific 1~cl-foi-mance of its option to rcnt apartments 102, 204, and 206. 

I n  March 2006, Sacclictli coiiiiiienccd two holdover procccdings seeking to recover 

posscssion of apartmciits 201 and 203 based on a theory that wlicii Rogers, who was the prime 

tenant, d i d  in October 2005, and thc tenancy was rcrit-rcgulated, [he riglit of the Estatc of Rogcrs 

or anyone elsc to rcniain i n  possession ended by opcration or  law. Plaintiffs who, along with 

olhers, are rcspondents in the holdover proceedings,” moved to dismiss the pctitions oii various 

grounds, includiiig that tcnancy rights to the apartmcnts wcre governed by the Mastcr Lease, 

uiidcr which both World City and Rogcrs were naiiicd tcnants, and uiidcr which World City’s 

tenancy remaincd valid aftcr Rozcrs’ death. hi opposition, Sacchetti contended that the Master 

Lease did not goveni the parties’ relationship. In support o l  his position, Sacchetti submitted thc 

scparale lease agrccment for apartment 201 datcd September I ,  1991, and evidcnce that the relit 

iiicrcases for apartiiicnts 201 and 203 were coiisistcnt with the amounts permitted under the rent 

Rcspondents in the holdover procccdings are reprcsented by thc same lawyer as plaintiffs 6 

in this action. 
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stabili7ation laws arid lint tlic Mastcr 1,ease. At present, the slatus or thcsc iiintioiis is unclear. 

Bclbrc any discovcry was taken i n  this action, plaintiffs movcd Ibr suiiiiiiary judgnieiit 011 

tlic coiiiplairit, asscitiiig that, as a niattcr of law, that h e  aparliiients at issue arc governed by thc 

Master Lease based 011 the evidence in the record, and h e  doctrines ol’res judicata, collaleral 

cstoppcl, judicial estoppel aiid eqiiitable estoppcl. Sacchetti opposed the motion, arguing, inter 

&, that apartiiicnts 201 mid 203 are not goveilled by thc Mastcr Lease, and that the World City 

plaiiitilTs sur-rciidcrcJ thcir rights iinder the Master Leasc, wlicii they vacated apai-timilts 102, 

204, 205 and I05 which wcrc lcased under its ternis.’ 

hi the original decision tlic court denied the siriiimaty judgment motion finding that thcr-c 

wcrc triable issues of k t  as to whetlicr tlic apartments were govciiicd by the Master Idcase, and 

that tlic Sncchctti was not barred by res judicata, collatcral estoppel or judicial cstoppel horn 

asscrtiiig that tlicsc apartments were not subject to tlie Master Lease. 

With respect to its finding that res judicata and the related doctrine of collateral cstoppel 

did not apply to bar Sacchetti from litigating the issues raised by the complaint in this action, the 

court explaiiicd that: “while the Supreme Court actions deleiiniiied thc validity of thc Master 

Lease, this action csscntially concerns whether plaintiffs have any remaining rights uiidcr the 

Mastel- Lease. In fact, when tlie Supreme Court actions wcrc dccidcd in 2003 and 2004, many of 

7Saccliett~ also cross moved lor partial surnmary judgment, and the cross motion was 
granted to tlic cxtent of dismissing and severing that part of tlie first cause of action which seeks 
a declaration as to the plaintiffs’ right to relit apartments 102, 204, and 205 under thc option 
clause of the Mastcr Lease and that pait of the second cause of action which secks specific 
p e i h  m n c c  of pliiitiffs’ riglit to rcnt apartments 102, 204, and 205 undcr the option clause o r  
the Master Lease. Plaintiff did not opposc this aspect ofthe cross iiiotion and conceded that 
since these apartniciits were already leased pursuant to thc cxpress leiins of thc Master Lease, 
they were riot subject to the option clause. 
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tlie issues currently txfore the court had nol yet ariscii, a i d  ~ l i c  World City plaintiUs liad i iu t  

vacated the majority ofthe nine apai-tnicnts tlicy had leased in the building” (original decisiori, at 

13). 

Plaintiffs now movc for reargumen1 of the origjnal dccision, asserting h a t  in  dcnying 

theiii I-clief hascd on thc doctriiic of rcs judicata, the court overlookcd cssenlial Pacts rclated to 

Siiprenie Court actions and i n  particular, that verified complaints i n  both actions rclatcd to “each 

and every aparln-lent" at issuc in  this action, either by eniimei-alion or by refell-ing to “thc renl 

stabilizcd iinits” which plaintiffs assert has been Iield to apply to every aparlmcnt at issue. 

Morcovcr, plaintiffs contcnd that Sacdietti “had an opporlunity to litig:ate the applicability of tlic 

Master Lease to any cine o l  the apartmcnts i n  the context ol‘tlie prior proceedings but railed lo do 

so,” and thus iinder the transactional approach to res judicata atloptcd by New York courts, 

Sacchelti shoiild have raised thc argument that the Master Lease did not apply to ccrtain units at 

thc tiiiic that lie brought the Supreme Court actions. Plaintiffs also assert that while certain 

issues raised in this action were not ripe at the time that the Suprcime Courl actions were 

conimenccd, thc factual circumstances surrouiiding tlie right to renew thc leases for Apartnieiits 

201 and 203, which are central to the instant action, have not changed. 

Plaintiffs also move for rcargunicnt on thc ground that thc original decision contains 

certain factual statements which plaintilfs contciid are inaccurate. 

Sacchetti opposcs thc motion, asserting that plaintiffs have J‘ailcd to demonstrate that thc 

court either ovcrlookcd the facts or misapprehcnded the law, and that the facts and issues raised 

i r i  h i s  acliull WCIC not x t u a l l y  litigatcd, addrcssed or dccidcd, 

Discussion 
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A motion for reargument is addressed to the discretion of the court, mil is intended to 

give a party an opportunity to dcmonstratc that tlic court ovcrlookcd or iiiisappreheiided the 

rclcvant facts, or iiiisapplicd a coiitrolling principle of law. &, Foley v Roche, 68 AD2d 558, 

567 (1st Dept 1979). However, “[r]earg~imeiit is not dcsigiicd to afford tlic unsuccessful party 

successive opporlunities to reargue issues previously decided.” Williarii P. Pahl Equipment C01-p. 

v. Kassis, 182 AD2d 22, appcal denied in  part dismissed in part SO NY2d IO05 (1 992) . 

Undcr this slaiidard, tlic court grants reargiimcnl to riiorc speci Iically consider plainti I?‘s’ 

assertioii that the two Suprcme actions involvcd the same apartments as the instant action, and 

lhat Sacchetti should have raised the issuc ofthc applicabilily of [he Master Lcnsc in these prior 

actions. Howcvcr, upon rcargumenl, the court adheres to its origiiial decision. 

‘I’hc doctrine ofres judicata or “claim precliisiori” provides that “‘as lo partics i i i  a 

litigation , , .  a judgiiicnt oii the merits by a court ol‘coiiipctciit jurisdiction is conclusivc of the 

issucs of fact aiid questions of law necessarily dccided therein in any subsequcnt action.”’ 

Siii,qlctoii Managcnient, Inc. v Compere, 243 AD2d 21 3, 21 5 ( lst  Dept 1998)(citation omitted). 

Uiidcr the transactional approach to res judicata adoptcd by New York courts, “‘oiice a claim is 

brought to a tirial conclusion, all other claims arising out of h e  same transaction or series of 

transactions arc b a i i d ,  cvcn if based upon different theories or if seeking a diffcrent remedy.”’ 

Mariiielli Associates v Helmsley-Noves Co., Inc., 265 AD2d 1, 5 (1 Depl 2h0O)(quoting, 

O’Brien v City of Syracuse, 54 NY2d 353, 357 (l9Xl),  citin,q Matler ol-Keilly v Reid, 45 NY2d 

24, 29-30 [1978]. 

At thc saiiic tiins, how.zver, “if applicii too rigidly, rCS judicata has thc potential to work 

considerable iiijusticc.” Landau. P.C. v. LaRossa. Mitchell & Ross, 1 1  NY3d 8, 14 (2008) 
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I t 

Miiidful o f  lliis f x l ,  i l  has been nored lh;il “[i]n 1mpcrly sccking to deny ;i litigant Lwo Jays in 

court, courts must hc careful not to deprive him of one.” u, qiiotiiig Mattcr of Reillv v Rcid, 45 

NY2d at 28 (intcr-nal quotation omitted). Thus, (lie application of rcs judicata has “been 

tempered by [lie recognition h a t  two 01- iiiorc di rrcrcnt and distincl claims 01- causcs of action 

may arise out o1‘the same course o1‘dcaling between the saiiie partics ....” Matter or  Rcilly v Reid, 

45 NY2d at 28-29. Accordingly, courts have held that a jiidgnient does not opcrate ;IS res 

judicala wl iw  h c :  Kx tua l  foulidation and the Ielier souglit in  thc second aclion arc dislinct Irom 

that in the first action in which thcjudgment was rendered. Mattcr of lieilly v Rcid, 45 NY2d at 

30; Ene r~c resen t ,  Tnc. v .  Crcativc Modules Enterprises, Jnc., 183 AD2d 804 (2d Dcpt), 1. 

disiiiisscd, 80 NY2d 925 (3992). On thc other hand, where “the two causes olaction have such a 

iiieasurc o f  idcntity that a different judgmcnt i n  the second would dcstroy or impair the rights or 

intcrest eslablished in the first,” ixs judicala has bee11 found to preclude thc sccond cause o f  

action. lonescu v. Brailcoveatlu, 246 AD2d 414, 416 ( I “  Dept 1998). 

Applying the above-stated principlcs, the court h d s  that the judgments in the lwo 

Suprcnie Court actions do not preclude Sacchetti from defending the instant action.x Whereas 

the two Supreme Court actions sought to invalidate the Mastcr Lcase, the instant action coricerns 

the extent to which the Mastcr Lease governs ccrtain apartmcnts. Notably, the dcterminatjon of 

tlic issues in this action would in no way destroy or impair the plaintiffs’ rights cstablished in the 

Supreme Court actions finding that the Master Lcase was valid and enforceable. 

Moreover, even assuming that the two Supreme Court actions concerncd the aparttiienls 

‘Whilc the cases analyzing the doctrine of res judicata are gcnerally addrcssed to thc issue 
of whether the assertion of a second claim is barred by a judgment in prior action, the doctrine 
applies not only to claims but d e h s e s .  See O’Coiiiiell v. Corcoran, 1 NY3d 179, 184 (2003). 
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at issue here, Ilie Lictual and lcgal issiics raised in this action as lo h e  applicabilily orthe Master 

Lease to those iipartiiiciit arc distinct from those litigatcd and necessarily dccidetl i i i  tlic prior 

actions seekiiig to invalidatc thc Master Lease. Scc c . , ~ .  Enei-g:vcrescnt, Inc. V. Creative Modules 

Entei-priscs, Inc., I83 AD2d at 805 (prior litigation betwccii parties involving unsucccssfiil 

attempted 10 invalidatc option agreement did not bar action lor specific perroriiiance o r  an option 

to purchase real property); Fusco v. Ki-aumplap Rcalty Coiv., 1 AD3d 189 (1” Dcpt. 

2003)(Ho~isiiig C.’ouII’s denial of tcnant’s restoration claim foi- rent did not havc res judicata 

al‘fccl on wroiigl.ii1 cvictioii claim sccking damages); Ilancock v. Arts4 All Ltd., S O  hD3d 390 

( 1” Dcpt 2008)(rcs judicata did not bar shareholdcr’s petition sccking production o r  corporation’s 

books and records, wlicrc some of tlie rclicf sought did not mirror that sought in the shareholder’s 

count c rc 1 ai m s i n  prior act i on ) . 

Finally, even assuniing that thc Ficlual circuinstances surrounding apartments 201 a id  

203 havc not changed since the judgincnts rendered in tlie lwo Suprcrne Court aclions, as certain 

facts were not known at the tiiiie of the prior litigation, res judicata should no1 apply. See c . ~ ,  

Sagc Rcallv Coni. v. Proskauer Rosc, LLP, 251 AD2d 35, 39 ( 1  Dept 1998)(res judicata did not 

bar plaiiitifTs froill bringing action for brcach of fiduciary duty against law tlrm whcre certain 

facts i-egwclirig law firiii’s conflict o l  interest wcrc iiot known at the timc that a prior procceding 

was brought). 

The rc 111 ai ni ng matt cr conc enis p I ai n t i ffs ’ coil t cn t i on that cert air1 fact u a1 is sues were 

overlooked or misapprehended in connection with tlic coiirt’s detcrniination that plaintiffs were 

not entitled to summary j iiclgiiienl uii the issue of whether thc apartnicnts kvcrc governed by thc 

Master Lease. In parlicular, plaintirk assert that tlic original dccision erroneoilsly stated that 
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“defendants’ provided evidence that thc rcnt iiicreases for Apartments 201 arid 203 were 

consistent wilh lhe iiniounts permitted under tlic rent stabilization laws and not the Masler 

Lease.” Although plaintiffs are comet  that ccrtaiii rcnt increases coiilcl be coilsisterit with both 

the Master Lcase aiid tlic rcnt stabilization law, the leasc rciicwnl provisions iiiider- tlic rent 

stabilization law are distinct aiid thc evidence produced by Sacclictti siiggests a course of dealing 

arguably consistent with lhe rent stabilization laws. Notably, the coui-t did no1 lind that the 

amount of the rent increases or tlic course of dealing regarding h c  lease reiiewals meant h a t  the 

Mastcr l m s c  did no1 apply lo the apartmcnts, but only that there was an issue oflhct in  h i s  

regard. In any event, as iiidicatcd in the original dccision, since plaintiffs did not makc a prima 

f x i e  showing eiititling them to suiiiniary judgment, even i f  defendants had not produced ally 

evidence, siimniaiyjudgment woiild riot havc been granted i n  plaintiffs’ Fwor. 

Nexl, while the court erred in stating in oiic part o r  the original decisioii that the Mastcr 

Lcasc permitted annual iiicreascs of 5% iiislead of annual iiicreases of up to S%, this error was 

not material to the courl’s detennination and, in fact, in the background section tllc court 

specifically stated that the Master Lease peimiittcd rent increases to be agreed upon by the parlies 

but in  110 case grealer than 5%. 

Plainliffs also assert that the court ovcrlooked their explanation as to why the Mastcr 

Lease was iiot amended to reflect that 201 aiid 203 were leased in accordaiice with its leiiiis, even 

though it was aniended when they leased Apartment 105. Spccifically, plaintiffs explained that 

the ainendiiient was needed ror apartment 105 since i t  was iiot rcfcrenced in thc original option 

~ l a u s c  an3 as thc tmanls wantccl thc right tu assign ap:irlment 105, which was not a right 

provided undcr the Master Lcase. Even assuming argiuendo that the court did not take into 
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accourit this explanation, bascd 011 the record belorc tlic court, Iliert: was no adcqiiale basis for 

graiitiiig summary jiidgmcnt in plaiiitiri‘s favor. Accordingly, the court adheres lo its original 

decision. 

Conclusion 

In view o f  the above, i t  is 

ORDERED that plaintiffs’ motioll to rcarguc is granled and, Lipon r ea rg i i i~~~~l t ,  thc cwr t  

aclhercs to its original decision dcnying plairiiiffs’ motiori lbr  summary judgmcnt; and i t  is fLidier 

OKI)EKE:,L) h a t  a status corifcrcncc shall bc held in Part 1 I ,  rooiii 35 1 ,  GO Centrc Street,, 

New York , 011 Novcmhcr 17, 2008 at 9:30 aln. 

,/)I 00 8 DAIBD: Octobc b-’ J.S.C. 

n I 
New York , 011 Novcmhcr 17, 2008 at 9:30 am. 

DAIBD: F J.S.C. 
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