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VlTO SACCHETTI and TMS. MANAGEMENT C‘O., 

0 9  
4Ud 

Dekndants 
.............................................................. 4 %@ 
JOAN A. MADDEN, J.:  

o/;)k 
Dere’endants inovc, by ordcr to show cause, for an order granf&eave to renew their 

w‘ 
motion to strike plaintiff5’ jury dciiiand which the court denicd by decision and ordcr dated Junc 

7, 3005, and, upo~i rciicwal, striking tlic jury deniarid. Plaiiiliffs oppose the motion and cross 

inovc to renew their opposition to the motion to dismiss thcir malicious prosecution claim which 

was granled by the court’s decision and order dated April 12, 2004. For- the reasoiis set forth 

below, the motion and cross motion are each denied. 

Rackel ound 

Dcf’ciidant Vito Sacchctti (“Sacclietti”) is the owner or  the building located at 330 East 

43“’ Street, New York, NY (“thc building”), and dcfkiidant TMS Managcrnent Co. is the 

h u i Id i ti g ‘ s 111 mag in g agen 1 (to gc ther “S acchetti”) . P 1 alii t i ff World C i ly Foillid all 011 (“ W or1 d 

City”) is a not-for-prolit or-ganization h a t  is a tenant 01-certain apartments in the tiuilding. 

Deccdcnt Jolin Rogers (“Rogeis”) was the Chicf Executivc Ollicer of Woi-Id City. Rogers, who 

was an attorney practicing rnaritimc law, foundcd World City and rclatcd eiilitics for the purposc 
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of promoting the creation of a American cruise ship industry, and these eKorts came to bc known 

as the American Flagship Project. 

In May 1987, a Mastcr 1,casc was cxccutcd by Sacclactti’s prcdcccssor-in-interest and 

plaintifrs for certain apartmiits at the building [or a onc-ycar tc im Paragraph I2 of the 

“Supplemcntal Ridcr #2,” to the Master Lease, the renewal option, piovided for future renewals 

~ipon the expiration o r  the Master Lcasc term, “at a renewal rate to be agreed Lipoil but in no case 

shall tlic rent increase more h a n  5% per anrium.” h o t h e r  provision o T  the lease provided foi- 

options [or additional apartments in  tlie building as they becaiiie available. By lelter agieement 

dated October 20, 1987, Rogers and Sacchetti’s predecessor-in-iiitel-est agrccd that the laiidlorcl 

would have the right to tcimiiiatc tlic leases subject to the Master Lease, upon giving the tenant 

onc-year’s advarice written notice, and paying the tenant [he liquidated ainount of $1 50,000 for 

tlie costs of the tenant’s iiiiprovciiicnts to tlie leased aparlments and coiunioii arcas of the 

buildiiig. 

111 or ahout July 1993, the building was purchased by Sacchctti. At the time of*July 1993 

purchase, plaiiitii‘fs possessed Apartments 102, 204, 205 and 105 pirsiiaiit to the express leiiiis of 

lhe Master Lease, as well as Aparlments 206 and 201 Jor which there are separate lease 

agrcciiicnts dated March 1, 199 1 aiicl September 1, 199 1, respectively . Plaintifh came to occupy 

hpartmcnt 203 sometime in 1993, although thcrc apparently is no specific lease agecmcnt for 

h i s  apartment. Plaintiffs also came to occupy Apartmenls 101 and 202 for which therc arc 

separate lcasc agreements with Sacchctti dated November 1, 1997, and May 1, 1998. With the 

cxccptioii of Apartment 20 1, which was used as Roger’s pcrsoiial residence, tlic Apartments wcrc 

leased h i -  tlic purpose of serving ;is olliccs for World City. Although mostly used fi3r non- 
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residciitial purposes, the riiajority of the aparlmeiits havc been found to be subject to the rent 

stabilization laws. Plaintiffs assert that they invcsted approximately $1 25,000 in making initial 

iinprovciiients to tlie apartmcnts, and subsequeiitly invested fiirther funds to making substantial 

improvements to the building itself to upgrade public areas. 

Following Sacclietti’s purchase of the building, various disputes arosc hctweeii the 

pai-ties. 111 this action, plaintiffs seek to recover dailiages in connection with Sacchetti’s alleged 

campaign olliarassmcnt aimed at dcpiiving plaintiffs of their I-ights under the R/lastcr Lease. 

Spccilically, plaintirfs maintain that bctweeii 1996 and 2001, Sacchetti appcarcd at the building 

to request that plaintiff’s pay additional rents in C X C ~ S S  of thc rental rates provided for in tlic lease 

and in lhe rcncwals. In November 2, 1999, Rogcrs suffered a major stroke arid underwent an 

exlendcd hospitalization and rehabilitation, and plaintiffs asscr-t that despitc Rogcrs’ illness, 

Srtcchctti continued to make dcriiands for additional rent i n  2000 and 200 1 and for return of 

space. Plaiiitills maintain that under prcssure froni Sacchetti, plaintifrs a.greed to vacatc one unit, 

even though they invested over $25,000 in improvcmenls. Nonctlicless, plaintiffs claim that 

Sacclietti coritil-iued to dciiiarid addilioiial reill equivalent to a 49% incrcase ror all irnits occupied 

by plaintiffs. 

Thc coniplaint allcges that “[i]n rctaliation for PlaintiUs’ refusal to submit to his wrongful 

demand for rent iiicrcascs, Sacchetti cmbarked on a brutal, oppressivc arid continuoiis campaign 

of harassment with the clear intention lo inflict ccoiiomic damage and injury 011 Plaiiitil‘fs without 

excusc or justifiicalion.” These efforts puq~ortedly includcd serving 245 Noticcs of Tciiiiination 

and Intention to Evict upon plaintiffs, the wrongful rci-iislsal to 1-enew the leascs on six uiiils in 

accordance with the Master Lcasc, arid commencing 23 purprtedly basclcss legal proceedings. 
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In October 2002, Rogers was diagnosed with multiple myeloma, arid plaintilk alleged that 

Sacchetti’s outrageous conduct caused severe psychological stress and the exacerbation of this 

discase whicli resulted i i i  Roger’s death.’ 

‘fhc coinplaint iiiitially included causes of action for (i) bi-each of contract, (ii) money 

had and reccived in coimection with Sacchctti’s relention of a security deposit for Aparlnicnt 

102, ( i i i )  willful and malicious iiiterfercrice with plaintiffs’ business, (iv) intentional infliction of 

emotional dislress and harm, (v) iiialicious prosecution, and (vi) slander. Ry decision and ordei- 

datcd April 12, 2004, the court gantcd Sacdietti’s motion to dismiss to the extent of dismissing 

p 1 ai 11 t i fls ’ c 1 ai m s for w i 1 I fii 1 an d mal i ci nus inter fer c 11 c c w i t h p 1 3 i n t i ffs ’ bus i 11 cs s , 111 a1 i ci o u s 

13 1-0 s ec u ti o 11 aii d sl and er. 

Thc court, howcver, found that the breach 01 contract claim, whicli alleged, inter- alia, that 

Saccliclti repeatcdly deinandcd rent above the amount in the Master Lease and wroiighilly 

refiiscd to renew the leases 011 certain units, WRS suftkicnt to statc a cause of action for breach of 

the contract. The court Jiirther found that the cause of action for iiioney had and rcccived, 

seeking the 1-elurn ofplaiiitiffs’ sccurity deposit ibr Aparlmciit 102, was not precluded based 011 

the partics’ stipulatioii in connection with a summary proceeding in Housing Court undcr which 

plaintills agrecd to waive their riglit to the deposit, since plaintiCfs alleged that Sacchctti 

breached the stipulation. The court also rejected Sacchetti’s position that his alleged conduct 

was not so outrageous as to state a chiiii Ji7r inlentional infliclion of cmotioiial distress. 

By decision and order dated November 17, 2004, this court granted reargument of the 

‘Following a Fiyc hcarjiig, by decision and ordcr dated January 28, 2008, this c ~ ~ r t  
granted Sacchctti’s motion to exclude evidencc that stress exaccl-bated Rogers’ multiple 
my el o 111 a. 
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April 12, 2004 decisioii and order, and upoii reargument, adhcred to its original dctcniiination, 

Sacchetti lhcii iiioved to strike plaiiitilli’ jury demand based 011 tlie jury waiver provision 

in thc Master I.,case. By decision and order- datcd J~iiie 7, 2005 (hereiriafter “lhe original 

dccision”), this couit denied the motion, holding that the intentional infliction of cniotional 

distress claim constituted a cause of action [or pcrsoiial irijurics and was thus excluded froin the 

jury waiver provision under Real Properly Law 9 2 5 c ) - ~ . ~  The court also held that Sacchetti was 

estopped froin relying on the jury waiver provision in tlic Master Lcasc with respect to all three 

remaining claims sincc he succcssiiilly argued in connection with sevcii non-payment 

proceedings that the Mastcr Lease did not govern the parties’ landlord-tenant relationship, aiid 

obtained a jiidgriient in  the amount of $234,22 I .57. 

Sacclietti subsequeiitly iiioved for order granting him lcavc to amelid his answer to add 

the defeiiscs ofl-es jiidicata ami collateral estoppel and [or summary judgment dismissing the 

remaining claims for the intentional infliction oremotional distress, breach of contract and 

iiioiiey had and received. 111 ils decision and order datcd July 12, 2006, the court granted 

Sacchetti leavc to amend his answer to include Ihe defenses o r  collateral estoppel and res 

judicata, but fomd that these doctrincs only barred plai11tiKs from litigating the breach of 

contract claiiii with rcspcct to Apartment 202 aiid allegations conccniirig the breach of thc 

covenant or quiet erijoyment, since tlicse issues had bceii previously dcteiiniiied against plaintjfs 

i n  connection with the summary procecdings in the Housing Court. The court also dismissed tlie 

claim for money had and received a i d  that aspect of brcach olconiract claim seeking lost prolits 

2Rcal I’roper-ty I,aw 5 259-c provides that “[a]ny pi-ovision in a lcasc ... that a trial byjury 
is waived in any action, proceeding or countcrclaim brought by either of the pai-ties thereto 
against tlw other in  any actloll for pcrsoiial injury or pr-oper-ty damagc, is riull and void.” 
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ai-ising out of losses allcgcdly incurred in connection with the American Flagship project. The 

court denied that aspect of the motion seeking to dismiss the claim Tor the intentional infliction 

of emotioiial distress 

Sacchctti appealed and by decision dated February 5 ,  2008, the Appellate Division, First 

Department, modificd the court’s dccisioii to the extent of dismissing the plailitiFs claiiii for the 

intentional inlliction of cmotional distress. SCc World City Foundation, Inc. v. Sacchetti, 48 

AD3d 2 13 (1” Dept 2008)(1iereafler “the Appcllate Division dccision”). In alfifinning lhe 

rcniaining aspects of tlic court’s decision tlic Appellate Division wrotc that: 

The motion court correctly found that the doctrine or 
collateral estoppel prccludcs teiiniit’s breach of contract claim with 
rcspcct to apartment 202, bascd on the Housing Court’s prior 
determination, in a proceeding specific to that apartment, that it 
was not subjcct to the master lease. However, no such I‘ndiiig was 
made with respect to any of tlic other proceedings, and, although 
issues relating to tlic inaster lease were alludcd to in  tlic tenant’s 
affirmative defenses, they wcrc iicver clearly raised and decided 
against the tenant .... Issucs rclating lo the niaster lease, such as 
whether landlord failed to offer lease rencwals in accordance with 
its tciiiis, or charged rent abovc tlic 5% iiicrease per year permitted 
thercundcr havc not yet been addressed. Noi- was tlicrc cvcr B iiccd 
to addl-css such issucs where it  was never proven that the 
apartments, with tlie exception of 202, are sirbjeect to [lie master 
lease and not rcnt stabiliAion. 

Td., at 2 14 (citation omitted). 

Sacclietti now moves io renew his inotion striking plaintils’ jury demand based on the 

Ap pel late D i vi siori dccisioii dismissiiig tlie intentional infl ic t ion of emolio na 1 distress claim. 

With rcspcct to that aspect of the decision finding that Sxchctti is barred by the doctrine of 

judicial estoppel h m  relying of tlic juiy waivcr provision in the Master Lease, Sacchctti argues 

that the Appellate Division dccisioii “must bc rcad BS saying that the detemiiiiatjon o f  rents is not 
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a dcteiminatioii with rcspect to anything involving the master lease.” Sacclietti also argues that 

the doctrine of estoppel cmi no longcr be applied bascd on the change in “l‘actual landscape” 

indicating that certain of tlie apartments possessed by the plaintiff were not leased pursuant to the 

Maslcr I m s e  bul under separate lease agrcements containing their owii jury waiver provisions. 

Plaiiitil-Fs couiiter that tlic breach of coiitract claiiii IS bascd on the allcgcd breach of thc 

Master Leasc and not other leasc agreelimits rclied 011 by Sacchetti, that the Appellatc Division 

decision did not contradict the origiiial decision’s finding tha t  Sacclictti was estoppcd horn 

asserting tlic jury waivcr piovisioii i n  tlie Mastcr Lease, arid thal there has been no rcsolutioii 

rcgardiiig which apartments are governcd by the Master Leasc. 

Plaintif‘l‘s also cross move for renewal of its opposition to the motion to disiiiiss the 

malicious prosccution claim based on subsequent dcvclopments in coiiiiectioii with this and 

relatcd actions, and asserl that upon its reinstatemenl Lhc nialicious prosecution claim would be 

cognizable as :i pcrsoiial injury claim, and would ciititle plaintirh to a jury trial under Real 

Property Law 4 25%. 

1ti reply, Sacclietti argiics that the malicious prosecution claim should not bc rciiistated, 

noting that since its dismissal, tlic proceedings which plairitiffs alleged were coninicnccd without 

probable cause havc bcen h u n d  to bc mei-ilorious. 

Discussion 

“A iiiolioii for leave lo renew: (1) shall be idcrihlied specifically as such; (2) shall be 

based up011 iicw F x t s  riot offer-cd 011 the prior motion that would change the prior dcterminntion; 

and (3) shall contain a reasonable justificatioii lor the failure to present such facts 011 thc prior 

rimtion.” C’PLR 2221(e). 
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“A motion for lcave to reiicw is intended to bring to the court’s attention ncw facts or 

additional evidence which, although in existencc at the time thc original niotion was made, were 

unknown to the iiiovant arid were, therefore not broughl to thc court’s attcntion.” l’ishman 

Coiislr. C‘orp. of Ncw York v. City of New Yoik, 2SO AD2d 374, 376 (1” Dcpt 2001)(citations 

omitted). At the same time, however, a court, in i ts  discretion, may grant reiiewal “in the iiitercst 

ofjustice,” even when the lacts on which tlie rencwal motion I S  lmed were known to thc party at 

the time oftlie original motion. 

I n  its original decision the court deiiicd Sacclietti’s motion to strikc plaintilfs’ jury 

dciiiaiid finding (1) that the intentional infliction 01 emotional distress claim coiistitutes a claim 

lor persoiial injury and thus was excluded from the jury waiver provision wider Rcal Properly 

Law tj 259-c, and (2) that the doctrine ofjudicial estoppel baned Sacchetti from relyiiig on the 

j u r y  waivcr provision in the Master Lcase. Although the Appellate Division’s cfismissal o1the 

ititentiorial infliction olemotional distress claim climinates tlie first ground for the original 

decision a id  provides a basis for granting renewal, upon rcnewal, the cour-l adhercs to its original 

dccisioti to the extciit it held that thc doctrine ol‘jiidicial cstuppcl precludes Sacchctti ii.0111 

relying oil thc jury waivcr provision 111 the Master Lcase. 

111 geticral, judicial estoppel or estoppel agairisl inconsistciit positions applies when a 

parly takes inconsistent positions in the same action or proceeding. See Nestor v. Rri t t ,  270 

AD2d 192 ( 1  nept 2000). However, courts have applicd estoppel based on iiii inconsistcnt 

position taken 111 another action or proceeding wlicn i t  caii tic shown that the party taking Ihe 

inconsisteiit position benefitted from the position in thc other actioii or proceeding. Bianchi v. 

New York City Housing and Coiiiniunily Renewal, 5 AD3d 303 ( Ib t  Dcpt), Iv denied, 3 NY2d 
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601 (2004). 

As noted in thc original decision, Sacchetti beiiefi ttcd from his position that the Master 

Lease did not govern the partics’ relationsliip i n  scveii non-papent  proceedings brought against 

World City and Rogers in Ho~isiiig Court. In his decision and order dated April 5, 2005, Iudgc 

Eiiiesl .1. Cavallo held that Sacchelti was estopped from seeking attorneys’ fccs in the seven 

proceedings based on a provision in tlic Master Lease siiicc lie had maintained throughout tlic 

proceedings that the Mastcr Lease should be null and void. Additionally, .Iudge Cavallo found 

that Sacclictti had beiiefittcd from this position, notirig that the Housing Courl Judge who tried 

the non-payinent proceedings (blind that the Master Lease did not govciii the amount o r  rent duc 

and owing and, instead, used the rcrit amouiit in other expired lcases to determine the legal rcnt. 

J~idg:e Cavallo wrote that “[Sacchetti] bciiefitted from this to tlie extent hc was awarded scvcii 

judgments totaling $234,22 I S7.” 

Thus, as defendants have talccii the position that the Master Least: is null  and void and, as 

a result o r  this position, have obtained a favorable outcome in sevcii non-payment proceedings, 

they arc estopped I‘rom taking the inconsistent position in this action that plaintiKs have right to a 

Jury trial based on the waivcr provision in the Master Lease. Evans v. Schneidel-, 2 Misc2d 

139A (1 ’‘ Dept 2004)(tenant who succcssIiilly opposed landlord’s altenipt to invoke jury waivcr 

provision could not seck atlunieys fccs based on the saiiic lcase previously rejected by the court). 

Furthennore, the Appellate Divisioii decision is not to the contrary. 111 affirming that par1 

o l  this court’s decision which dcnicd, w i h  cci-tain exccptions, Sacchetti’s tilotion for sumniary 

jiidgment on collateral estoppel grounds, the First Lkpai-tiiicnt bund that tlic issues uriderlying 

plaintiffs’ claim for breach of tlic Master Lease had not been deterniincd in the Housing Cowl 
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proceedings, including whether Sacdietti failed to olfer leasc renewals in accordancc with the 

teniis of. the Master Lcasc, or charged rcnl above the maximum 5% increase per year perniitted. 

The Appcllale Division also iiotcd that thc Housing Court had not been required to address “such 

issues whcre it was iievcr proven that the apartments ... are subject lo tlie niaster leasc and not rcrii 

stabilization.” World City Foundation, Inc. v. Sacchelti, 48 AD3d at 214. Sacchetti argues that 

this aspect u f  the Appellate Division decision “must be rcad 3s saying that the dclerniinatioii of 

rents is not a deterniination with respcct to anything involving the master leasc.” 

I Iowcver, the Appcllalc Division’s holding that it had “never been proven” that the 

apartmcnts were snbjcct to the Master Lease3 is not inconsistent with the fact tlial Sacchetti 

hencfittcd by obtaining a larger judgment by successfully arguing that the amount of rciit due and 

owing in scven non-payment proccediiigs was not governed by the Master Lcase. 

Next, rencwal is not properly granted based 011 thc jury waiver provisions contained in 

separate lease agreements for- certain apartments since Sacchctti was a party to thcse lease 

agrcei-riciits arid thus kriew 01- should have kiiowii about them at the timc of his initial motion to 

strike llic ju ry  demand. Haviiig Cailed to raised this issuc in its origiiial molion, Sacchetti is 

precluded hoin raising it on a rencwal motion. Accordingly, upoii rcnewal, Sacchelli’s motion to 

strike plaintifl‘s’ jury dcmand is dcnied. 

Plaintiffs’ cross iiiotioii to reiicw thcir opposition to the motion to dismiss thcir malicious 

prosccution claim is also denicd. To state z1 causc of action Lor malicious civil prosecution, the 

jAs noted in this courl’s decision and order dated July 12, 2006, tlie aff7iiiiative defciises 
asscrled in thc nun-payinent proccedings which rclatcd World City’s purported rights under the 
Master Lcase were dismissed 011 thc ground that such dcknscs were not available in noti- 
payment prac eedi i i  gs. 
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plaintiff must prove the initiation of a judicial proceediiig, a termination in its favor, lack ol‘ 

probable cause, malice and special injuy.  E n ~ e l  v. CBS, Inc., 93 NY2d 195, 204 (1999), 

Plaintifl‘s’ malicious prosecution claims arc based 011 allegations that d e h d a n t s  

conimenced three baseless actions in this court (“the Suprcme Coui-t actions”), and 23 haseless 

spccial proceedings in tlic Jhisii ig Part o r  Civil Courl ofthe City oCNew York ( “the Housing 

Court proceedings”). Notably, two of the three Supreme Coiii-t actions rclicd 011 by plainliffwere 

dismissed piivr lo the issuance of the co111-t’~ decisions datcd April 12, 2004, and November 17, 

2004, and tliercfore do not provide new facts. Specifically. by dccision and order datcd July 2, 

2002, Justice Jane Solomon disniissed the aclion filed by dcrendants under Index No.60 1030/03, 

and by decision and order Dccembcr IS,  2003, Justice Harold Beeler disiiiisscd the action filed 

by dci‘eiidants under Itidex No. 10688Y03. Furthemiorc, while this court dismissed a third 

Suprenic Coiirt actioii on June 14, 2005, such dismissal, which occurred more than three ycars 

ago, docs not provide a groiind for renewal 

As fbr llie Housing Court proceedings, in canncction with the dismissal of thc claim for 

thc intentional infliction of ciiiotioiial clislress, the Appcllale Division wrote with rcspect to these 

procccdings that “the landlord ccrtainly was entitlcd to bring nonpaynient procccdings upon 

tenaii1’s admitted failure to pay rent.” World Citv Foundation, lnc. v. Sacchctti, 48 AD3d at 214 

(citations omitted). As the Appcllate Division decision is thc law of thc case, it catinol be said 

the Housing Courl procccdings tci-minated in plainti ITS’ Lvor (>I- were broiiglil witlioul probable 

causc such :is would bc iiecessnry to slatc a claini for malicious prosecution. 

Finally, in  its decision relaling to the dismissal of the malicious prosecution claim, in 

addition to finding that plaintiffs had not sliowii that the actions or procccdings on which the 

claim was based wcrc terminated in their ravor, the court foiuid that plainiirs had not satisficd 

tlic special iiij iiry rcquiremciit. The spccial injury requireniciit has bccn held to iuclucle arrcst of 
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a person, allacliment of pi-opcrty, or any other substaiitial iiitcrfereiicc with person or property. 

En,wl v. C‘RS. Inc., 93 NY2d at 205. Morcover, to the extent plaintiLfs argue that this 

requii-emcnt has bccn met, such an ai-gumcnt would be a basis for a iiiotioii for reargumen1 and 

not rciiewal aiid would be iii~tiiiiely.~ 

“wihiri thirty days aftcr servicc o1a copy of thc oi-der dctei7iiining the prior inotioii and written 

iioticc o r  i t  entry”). 

CPLR 2221(d)(3)( a iiiolion to rearguc inus1 hc macle 

Accordingly, plaintiffs’ niotioii f-or renewal of its opposition to the iiiotion to dismiss its 

malicio~is prosecution claini is denicd. 

Conclusion 

In vicw of thc abovc, it i s  

ORDERED that Sacchetti’s inolion for renewal of its motion to strike plaintifrs’ jwy 

demand is granted and, upon rciiewal, thc court adheres to its original decision denying 

Sacchctti’s motion; a i d  it is hi-thcr 

ORDERED that plaintiffs iiiolioii to reiiew its opposition lo tlic iiiolion to dismiss thcir 

malicious proscciition claim is dcnied; and it is fiirtliei- 

ORDERED that a pre-trial coiifcrcnce shall be held in Par1 I 1 ,  room 351, 60 Cetilre 

Street, New York , NY, on November 

‘111 this case, tlic rccord shows that tlic 30-day pcriod was triggered 011 A.pril>I , 2004, 
when plaiiitiih servcd a copy of tlic April 12, 2004 ordcr w i h  notice of entry oil S’&chetti. SCc 
Sacchetti’s Motion. Exhibit E. 
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