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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY O F  NEW YORK: I A S  PART 36 

ARYA’ S C O L L E C T I O N  INC., 
X . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

Plainti ff, Index No.: 
112127/07 

- against - Motion Seq: 002 

B R I N K ‘ S  GZ,OBAL S E R V I C E S  IJSA, I N C .  I 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
DORIS L I N G - C O W ,  J: 

In this negligence action, 

Services, U.S.A. I Inc., s/h/a B r i n k ’ s  Global SerGi.ces USA, Inc. 

(Brink’s) moves pursuant to CPLR 3211 ( a )  ( 1 0 )  and C P L R  1 0 0 3 ,  for 

an order dismissing tihe amended complaint. on the ground that 

plaintiff A r y a ’ s  C o 1 l e c t i . o n  Inc. ( A r y a ) ,  h a s  f a i l . e d  t o  join a 

necessary a n d  indispensable party to the action. In the 

alternalive, derendant  moves pursuanl to CPLR 3211 ( a )  ( Z ) ,  f o r  a n  

order dismissing I:he amended complai.nt on the ground t h a t  t h e  

court does not have s u b j e c L  m a t t e r  jurisdiction to hear the 

matter. 

Eor the f o l l o w i r i y  1-easons, defendant‘s motion is granted. 

Backqround 

Tn O r t o b e r  2 0 0 6 1  p l a i r i L i r f ,  a jeweler, entered into a 

w r i t t e n  agreement w i . L h  defendant, a company engaged in t h e  

servi.ce of transporting h i g h - v a l u e  goods, €or the transport of 

plainti I € ’ s  jewelry from i1.s place or business to the Jewelers 

International. Showcase trade show (JIS t r a d e  show) . 
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On October  18, 2006, defendant pi.ckcd up the jewelry f o r  

t r a n s p o r t  and plaintiff was provided with three show receipts in 

connection with the shipment (see show receipts dated October 18, 

2006, Notice o€ Moti.on, Exh. E). Various “Terms and Conditions’’ 

ace set forth on the btlcks of each receipt (id) - Paragraph XI of 

the “Terms arid Conditions” provides: 

\‘ [c] l a i m s  r e l a t i r i q  to S h i p m e n t s  solely within the 
United States s h a l l  be governed  by Connect:icut law 
other titian the  .Law relating to conflicts a n d  You 
agree  L h a t  a n y  such c1.aim sha.Ll be adjudicat:ed .in 
the United S l i a t e s  L)isI_r.i.ct Court for the District 
of Connecticut”. 

(u . ) .  P u r s u a n t  t o  Paragraph 1 . 5  of the Terms and Conditions, 

the tiem Shipment is defined as “a distinctively and securely 

sealed or 1.ocked contali-ner (s) of Property, collected or received 

in one place d L  a n y  one Lime, w i t h  one or more designated 

Destinations or C o n s i g n e e s ”  (i.d. ) . 

On October 20, 2006, p l a i n t i . € f  acknowl.edged receipt of  the 

jewelry del-ivery (see Delivery Receipt, Affidavit in Opposition, 

Exhibit A). The “Acknowledyment of Receipt“ portion of the 

D e l i v e r y  Receipt provides: 

\\I acknowledge t h a t  I have inspected and received 
the pouch (es) descr-ibed above, and, unless 
otherwise noted o r i  the f a c e  of this receipt, that 
each p o u c h  was securely sealed upon it‘s [sic] 
deli.vcry to me, and t h a t  no pouch showed any 
evidencc of tampering upon s u c h  delivery to me. * * *  
I understand t h a t  Bri.nk‘s will not be liable for 
any claimed loss of or damage to a n y  of the 
contents of any pouch unless (I) the pouch is not 
securely sealed or shows evidence of tampering at 
t-he time of its delivery to me; (2) I note that 
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f a c t  on  t h e  f a c e  o f  t h i s  r e c e i p t ;  a n d  ( 3 )  B r i n k ' s  
i s  o t h e r w i s e  Liable t o r  the Loss o r  damage u n d e r  
t.he applicable a g r e e m e n t  (s) w i t h  my company.  I 
also u n d e r s t a n d  t h a t  i n  no e v e n t  w i l l  Brink's be 
liable for a n y  c o n s e q u e n t i a l  o r  i n c i d e n t a l  losses 
o r  damages ,  i n c l u d i n g  l o s s  of prof-its * * * "  

(id.). The D e l i v e r y  R e c e i p t  also i n d i c a t e s  1.n a box o n  t h e  right 

h a n d  s ide  of  t h e  botkom s t a t i n g  "Outbound D a t a :  B a c k  t o  

O r i g i n "  (id. ) . 

The J I S  t r a d e  show was h e l d  f r o m  O c t o b e r  2 1  t o  October 2 4 ,  

2 0 0 6  a t  t h e  Mj.arrii. Beach  Convent : ion C e n t e r  i n  Miami, F l o r i d a .  

P l a i n t i f f  claims t h e  v a l u e  of' the jewelry d e l i v e r e d  h a s  a v a l u e  

of $763, 4-/1.50, a1l:hoi)gh 1 _ h ~  show r e c e i p L s  reflect t h a t  t h e  t o t a l  

l i a b i l i k y  o f  t h e  s h i p m e n t  was v a l u e d  at $ 2 5 0 , 0 0 0 . 0 0  (see show 

r e c e i p t s  d a t e d  October  1 8 ,  2 0 0 6 ,  Not i .ce  o f  Motion, E x h .  E ) .  

P l a i n t i f f '  alleges that o n  October 2 4 ,  2 0 0 6 ,  a t  a p p r o x i m a t e l y  

4:OO P . M . ,  a t  t h e  conclusion o f  1:hc (TIS trade show,  t h e  j e w e l r y  

was p i c k e d  u p  and stolen b y  a f o r m e r  e m p l o y e e  o f  d e f e n d a n t ,  

Joseph E s p o s i t o ,  who was a l l e y e d l y  w e a r i n g  a B r i n k ' s  u n i f o r m ,  and  

i n  p o s s e s s i o n  of o f f i c i a l .  Brink's i d e n t i i f i c a L i o n  a t  t h e  t i m e  of 

the theft. A c c o r d i n g  tio d e f e n d a n t ,  E s p o s i t o ' s  l a s t  mon th  of  

employment  was March 2 0 0 6  (see A f f i d a v i t  o f  K i m  C h r i s t i a n ,  

manage r  of  B r i n k ' s  human r e s o u r c e s  d e p a r t m e n t ,  No t i ce  of  Motion, 

Exh. E ) .  

Discussion 

The court :  w i . 1 1  f i r s t  address t h e  i s s u e  c o n c e r n . i n g  w h e t h e r  or 

n o t  the c o u r t  has s u b j e c t  matter j u r i s d i c t i o n  t o  hear the claim.  
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D e f e n d a n t  a r g u e s  t h a t  t h e  p a r t i e s  e n t e r e d  i n t o  a c o n t r a c t u a l  

forum s e l e c t i o n  clause, selecll i.ng t h e  I Jn i ted  S t a t e s  D i s t r i c t  

C o u r t  o f  C o n n e c t i c u t  a s  t h e  forum t o  a d j u d i c a t e  t h e  parties 

claims,  a n d  t h e r e f o r e ,  t h i s  c o u r t  l a c k s  j u r i s d i c t i o n .  

S p e c i , f i c a l l y ,  d e f e n d a n t  p o i n t s  t o  “ T e r m s  a n d  C o n d i t i o n s ’ ’  s e t  

f o r t h  on t h e  show r e c e i p t s .  

PlaintLi  Ff a r g u e s  k h a t  t h e  show r e c e i p t s  o n l y  c o n c e r n e d  

d e l i v e r y  of  A r y a s ’  p r o p e r t y  t o  t h e  JIS t r a d e  s h o w .  P l a i n t i f f  

€ u r t h e r  a s s e r t s  t h a t  i .t  s i g n e d  a r e c e i p t  for i t s  p r o p e r t y  on  

O c t o b e r  2 0 ,  2 0 0 6  (see De1.ivery R e c e i p t ,  O p p o s i t i o n  t o  M o t i o n ,  

E x h .  A )  , w h i c h  iI: c l - a i m s  c o n s t i t u k e d  a r c -con tLrac t  f o r  t h e  r e t u r n  

t r i p  of  i t s  m e r c h a n d i s e .  P l a i n t i f f  c l a i m s  t h a t  t h e r e  were no  

terms and c o n d i - t i o n s  p r i n t e d  on t h e  Acknowledgment  oE Receipt  and  

t h e r e f o r e ,  i t  c a n n o t  tie h e l d  t o  the forum s e l e c t i o n  c l a u s e  a s  se t  

f o r t h  on  t h e  show r e c e i p t s .  

I t  i s  well s e t t l e d  t h a t  f o r u m  s e l e c t i o n  c l a u s e s  a r e  prima 

f a c . i e  v a l i d  and shou1.d be e n f o r c e d  un1 .e s s  t:he p a r t y  o b j e c t i n g  t o  

t h e  cn fo rcemen l .  shows t h a t  t h e  c l a u s e  r e s u l t s  from f r a u d ,  i s  

o v e r r e a c h i n g ,  i ~ n r e a s o n a b l e  o r  u n f a i r ,  or tha t :  i t  v i o l a t e s  p u b l i c  

policy ( S t e r l i n q  Natl Bank v E a s t e r n  S h i p p i n s  Wor ldwide ,  I n c . ,  35 

AD3d 222 [I”’ Dept  20061; Boss v American Express L’in. A d v i s o r s ,  

Iric., 1 5  AD3d 306  [13‘- Dept  20051,  affd 6 NY3d 2 4 2  [2006]). 

Her-e, a r e v i e w  of t h e  Terms a n d  C o n d i t i o n s  i n d i c a t e s  t h a t  

t:he claims concern n o t  on1.y d c l . i . v e r y  o f  t h e  p r o p e r t y  t o  t h e  J I S  
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trade show but a l s o  a n y  claims re l .a t i .ng t o  the shipment of 

merchandise. Plaintiff’s c l a i m  concerns defendants‘ alleged 

negligence in securing the pick-up of merchandise for shipment 

back to New Y o r k ,  which occurred on 0ct.ober 24, 2006. Moreover, 

t h e  Delivery Receipt, is simp1.y t h a t ,  an acknowledgment that 

plaintiff received the jewelry on October 20, 2006 f o r  the J I S  

Trade  Show, which r a n  Erom October 21, 2.006 t h r o u g h  to October 

24, 2006. While the Delivery Receipt: indicates that t h e  

merchandise was being sent back to its ori.gi.n, t h e r e  is nothing 

to indicate t h a t  the I k 1 i . v e r y  Keceipl: reset the “Terms and 

Conditions” re1.ating to t h e  return shipment, as plaintiff 

s u g g e s t s .  The forum selecti.on clause as set forth on the show 

receipts is therefore applicable. 

As plaintiff has n o t  shown t-hat the forum selection clause 

r e s u l t s  f corn i:raud, i.s overreaching, unreasonable o r  unfair, or 

violates p u b l i c  p o l i c y  (see Strerliriq Nal.‘1 Bank, 35 AD3d 222; 

Boss, 1.5 A D 3 d  306), defendarlL’s m o t i o n  ko dismiss based on the 

forum sel.ecl:i.on c lause  is grant -ed .  
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Based o n  the foregoing, Lhe court: need r i o t  reach the remainder of 

defendant's arguments. 

Conclusion 

Accordingly, it i.s 

ORDERED that the motion to dismiss by defendant Brink's 

Global Services, U.S.A., Inc. , s / h / a  B r i n k ' s  Global Services, 

USA, Inc. is granted and t h e  Clerk of' the Court is directed to 

e n t e r  judgment i n favor of deferidariL d i  smissing the complaint in 

its entirety, w i t h  costs and  disbursements to defendant as taxed 

by the Clerk; a n d  it is I u r t t i e r r  

ORDERED t h a t  w i t h 1 . n  30  days of e n t r - y  o f  t h i s  order, 

defendant s h a l l  s e r v e  a copy u p o n  plainLiff- with r iot ice  of entry. 
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Hun. Doris L i n g - C o h a n ,  J . S . C .  
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