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Upon the foregoing papera, it is ordered that thls motion 
.- 

Defendants' motion (sequcnce 002) and QBS's motion (sequence 003) are consolidated 
joint disposition and decided herein. 

Based on the accbiiipaiiying Meinorandurn Decision, it is hereby 

ORDERED that the motion by defendantdthird-party plaintiffs Macklowe Properties and 
h Avenue 58/59  Acquisition Co. for surnniary judgnient (CPLR 3212) dismissing the 
nplaint as asserted against them, or alternatively, for summary j udgment against third-party 
mdant Quality Building Services, Corp. on their third-party claiiiis/cross-claims for common 
and contractual indeiiinity, and breach of contract for failure to procure insurance, is denied; 
it is fiirther 

ORDERED that the motion by Quality Building Services, Corp. for summary judgment 
iiissing plaintiffs claims and all cross-claims by defendants is denied; and it is further 

ORDERED that defendantdthird-party plaintiffs Macklowe Properties and Fifth Avenue 
59 Acquisition Co. serve a copy of this order with notice of entry upon all parties within 20 
5 of entry. 

and order of the Co 
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SUPREME COURT OF THE STATE OF NEW YORIC 
c o m n  OF NEW YORK: PART 35 

P 1 ai 11 ti ff, 

-against- 

MACKLOWE PROPERTIES AND FIFTH AVENUE 
58/50  ACQUISITION CO., LLC, AND QUALITY BUILDING 
S ERVICES CORP., 

Third-Party Plaintiffs, 

-against- 

Index No.  1 1335 1/05 

D EC I S ION/ORD E R 

Third-Party Index No. 

QUALlTY BUILDING SERVICES, CORP., 

Third-Party Defendant. 
____________-_______-----------------------------------~---~----------------- ’ 2008 

W&p% bq& OQcp 

HON. CAROL ROBINSON EDMEAD, J.S.C. 

MEMORANDUM DECISION 

D c fc nd ai t s/t hird - p arty p 1 ai 11 t i ffs M ac kl o w e Proper 1 i es (I‘M ack 1 o \ye”) aiid F i li 11 Av c 11 i i c 

5 8 / 5  9 Acq uisi 1 i o 11 Co . (‘ ‘Fi ft 11 Avenue’ ’) (co 1 lec 1 ivel y , “de fen daii t s”) 111 ove io  r s ti 1iii-n ary 

judgmciit (CPLR 3212) disniissing the Complaint as asserted against them, or alternatively, for 

summary judgmcnt against third-pal-ty defeiitlaiit Quality Building Scrviccs. C O L ~ I .  (“QBS”) on 

their third-party clniiiis/cross-clainls for coiimoii law aiid contractual iiidcinnj ty, and breach O K  

coiltract for failure to procure insurance. 
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QBS also moves for summaiy judgiiieiit dismissing plaintifi-s claims and all cross-claims 

by de felid 311 t s . I 

Faclu a1 Bxkcrotiiid 

On January 26, 2005, plaintiff, Janet Bartucci-Samuel, an employee of Esiee Laudcr, \vas 

walking on her way to work 011 tlie lobby level of 767 Fifth Aveiiire (tlie ‘.building”), when she 

slipped and fell, sustaining iiijuries. Fifth Avenue is the owier and Macklowe is h e  managing 

coiiipaiiy of the building. Pursuant to a contract effective Jamary I ,  2005 (the ‘QBS Contraul”), 

QBS was the cleaning coiltractor hired by Fifth Avenue and Macklowc to provide cleaning 

services for the building. 

P 1 ai 11 ti  R s D ego s i t i oii 

At licr deposition, plaintiff testified that the wealher conditions on the date of tlic accident 

werc “cold, sloppy and slushy” and the sidewallcs outsidc the building wt‘rc \vet (37: 16- 1 S) .  I t  

had rained earlier that day, probably beforc she left her house at 7 :  15 (37:7-IO). The lohby floor 

was “green marble, high gloss” (27-25: 23-25). Although shc could 1101 recall whethcr t h e  

were any carpeting or mats placed in tlie lobby that day, there miglit have been “a small o m  b y  

the door, but there was no1 one O H  the floor” (28:8-13). Plaintiff did i m  r e c d l  wlicllier thcre 

were any additional mats where the accident occurred (25-29: 21-1 5 .  2) .  

Upon entering tlie Mvladisoii Avenue entranceway ol‘tlie biiilding, she iiiade one liirii and 

proceeded straight to the elevaror baiiks in the lobby (3 1). As she proceeded to the elevxor that 

would take lier to the 40“’ floor, on lier left was the first set orelevator baiiks which servicc thc 

’ Defeiidnnts’ motion (sequence 002) and QRS’s motion (seqiicncr 003) are consolida~etl f u i -  join1 
disposition a n d  dccided herein. 
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15‘” through 36”’ floors (33). As she walked past tlie first set orelevator doois to the scco~id set 

of clcvator doors (36) she k l l .  There werc no imts or caiyetiiig between the first elevator bank 

and the second (38:5-10). 

PlnintiTT did not recall whether she saw anylhiiig that allegedly caused her to [all prior to 

lier accident (39:5-12). After the accident, plaintiff leaiiied that she fcll clue IO \vater and I C C  on 

the floor (39: 13-1 9), as water was 011 lier coat. Plaiiitiff did not scc water on the lloor that 

iiiorning prior to her fdl (40:4-18). PlaintifTcoirld not describe Ihc water becausc i t  had bccn 

absorbed iiito her coat (40:19-25), causing her coat to become wet lrom the h i p  down to the hem 

(42 : 2- 1 9), 

According to plaintiff, there was “slushy ice from boots being tracked in and out” which 

“trampled bits aroiiiid” (43:3-7). She also observed “shoe prints, like soggy shoe prints :ilong the 

way” i n  tlie area where shc fell (43-44: 18-25, 2-4). The footprints were “grayish, clearly slrecl 

slush” (50-5 1:25, 2-1 1). In regards to how long thc slush had been there, plain~ifl‘i~epliecl “ i t  was 

iiioming slush” (51/12-18). 

PlaintiTf did not see any porters in the lobby that moi-ning before her ncciclent, or any  w e t  

floor signs or warning signs in the accident locatio11 (126: 14-17). Plaintiff iiever iiiade ally 

complaints about the floor prior to her accident (1 14-1 15). Howcver, Estee Laudci made 

complaints on two instances about the condition of the floor prior to her accident ( 1 14- 1 16). 

However, plaintiff did not lciiow whether the complaints were about thc Clooi itsclf, the floor 

being wet, or a combination thereof (1 19:8-21). 
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Maclclowe’s Deimsitim 

M acklo w e’s G ei1ei.d Manager, Roder i clc K I J o 1111 son ( t 11 e ‘b 11 i Id i ng i i i  an  aye r ” ) , ies I i fi ed 

that the green, iiirirblc floor was swept and mopped by the clcaiiiiig co1iip;wy at night, ml 

periodically honcd by ailother company using a machine (I S-19). No wax was w e d  \vlien ihe 

floor was honed (20:4-9). QBS supplied iCs own material and equipmciit, and during inclemelit 

weather, i t  was QBS’s responsibility to check tlie lobby floor and place mats i1i tlie lobby (22:  1 S- 

23; 45-46). During inclement weather, it  was the general practicc to put iiiats d o ~ v n  i n  (lie 

lobbies and [or a cerlaiii portion past tlic lobby, toward the elevator baiilcs, but not all the \vily 

down the coiridor (22-25). The iiiats were owiied by the building owner i(23: 17-20). Gene)-ally, 

during inclcinent wealher, QBS would have a porter with a niop to remove any incidcntal water 

spillage from rain, umbrellas, and boots. 

Within a three-ycar period prior to the accident, there had been apprusim;itcly CI dozer-, 

complaints regarding tlic floor in the lobby being slippery or wet (23:12-23). Thcrc had bccn 

3pproxiniateIy 6-10 slip and fall accidents in the lobby during that time (2S-29:24-25). Tlie 

building manager recalled receiving email niessages G-om Eslee Ladel -  reyrcliiig the slippcry 

condition o r  tlie floor (3 1 : 5 -  16). Tlie building manager had no personal knowledge as tu  ivliellier 

ycllow caution signs were present on the day of the accident (37:4-13). Yet, tlie accident report 

indicates that there werc yellow caution signs out (37:3-  13). 

OBS’s Depositinii 

Branislnvka Ljusic was Ihe project manager/supervisor (“QBS S u p e n h r ” ) ,  ciiiployed by 

QBS in charge of eiisuriiig that the employees at the subject building rcccivcd thcir duty 

assignmcnts and taking care of cquipment and the property (7:16-19; S:5-1 1 ) .  QBS \vas 
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responsible for daytime polishing, mopping as necessary, renioving trash, and putting mats dobvI1 

and mopping tlie lobby in the biiilding (8-9:24-26, 2-6). QBS was reclllired to supply their own 

cleaiiing supplies and Macklowe provided the iiiats and runners ( 15: 1 S-25). Portcrs placed thc 

mats, niade of rubber, i n  lroiit ofthe revolving doors, side doors, front desk, a11d  he i'ront of thc 

area for sliding access cards (19:14-20); mats were not placed in the elevator banks (74: 1 1 - 1  7). 

I n  addition to iiiats, yellow caiitioii signs were placed in hoiit of the door aiid in the corridor- 

(27:12-13, 17-1s). It was custom a d  practice to put the signs out cvery liine the m a ~ s  wcl-c 

down (30:2-5).  It was part of QBS's policy to piit down the signs when there \\;as inclelncnt 

weathcr (30: 1 1 - 15). 

The QBS Supervisor had extra porters assigned to the lobby during inclemeiit wcatlicr 

and the porters mopped the water on the floor whenever necessary (39-40:23-25, 2-61. She 

assigned a minimum of foiir porters to the lobby (40:7-9), each with a specific nrcn to 111017 

(40: 18-20). Irlhere were inclement weather overnight, tlie night supervisor \viis iwponsiblc for 

the placement ofiiiats and would assign porters to the lobby to do spot iiiopping (46: 14-17). If 

110 cxtra porters were assigned, the regular porters undcrstood that the spot moppins dutics on 

those days would take precedence over other duties ( 5  1-52:2 1-15,  2-3). On clays when 11ie 

weather was good, but there IYBS still SIIOM' or slusli 011 tlie groiind from poor weahel. 011 previous 

days, thc mats and signs would stay in the lobby (54: 16-34). 

Tlie QBS Supervisor never received any coiiiplaiiits about slippery conditions in the 

lobby prior to the date of the accident ( 2 5 :  11-15)). 
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D c fe iid an  1 s ' M o I i D i i  

Defendants argue that the testiinony establishes that these defendants did not have any 

notice of the specific wetness which plaintiff clainis caused her to fall. There is no evidcnce thai 

defendants created this conditioii or that anyone had iiiade any coiiiplaiiits aboLit lliis specific 

condition on that specific day, prior to the accident. Further, that a defendant Iiatl :I prior g,eiieraI 

awarencss that a siiiiilar conditioii occasiorially existed at an accident sile, does not estal3lisIi the 

constructive notice requirenient. In  tlie abseiice of proof as to how loiig the condilion was on 11ic 

floor, constructive notice caiiiiot be found. Although defendants had a duty of rensonable cal-e to 

iiiaiiitairi tlie premises, defendants contrncted with QBS LO provide cleaning senvices XI the 

premises iiiicl QBS was responsible lo eiis~ire that tlie mats and s i p  WCIT o ~ i i  i I'tlic \veather 

conditions rcquircd it,  and that a porter be assigned accordingly. Tlic lobby was compleiely 

covered with mats, which ran down the coil-idor towards the elevators. Furlher, a properly owiicr 

is not obligated to cover all of its Eloors with inats or to cont-inuously mop up dl iiioistiirc 

resulting l?om tracked i n  precipitation. Further, tlie k t  tliat a lloor is slIppeiy by  reiisoii of  its 

siiioothiiess or polish, ili the absence of a negligent application of wax or polish, does iiot give 

rise to ZI cause of action 01' an inference of negligencc. And, iioticc of condition, i .c.,  allcgcd 

slipperiness, whcrc thcre is 110 cause of action, is irrelevan~ Prior accidents regi-dins any 

allegcd wctness on the floor, is also irrelevant because defendants did not have iioticc of thc 

specific condition which caused p1aintifYs accident, and a iiicrc gcnernl aw;irciicss that \ v a t u  \ \ / i l l  

be tracked in on wct days is insufficient. Defendants acted reasoilably iri hiring QBS to clcaii and 

maintain the premises. 
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If the Court denies dismissal of plaintifl’s complaint, then the Collrt should grant 

defendants’ motion against QBS for coiimon law and contractual i1~clernnific3ti01l. Both rl~c 

QBS Conlract and tlie tcsliiiioiiy establish that QBS was cliarycd with maintcnanct: and clcuning 

oftlie lobby and corridor area. Paragraph 13 of the QBS Contract cxpressly requircs QBS to 

“indemniljl and save Macldowe and its principl-11s . . , Iiannless against and Trolii any and ill1 

liabilities and claims or  loss, daiiiage and/or ilijtlly to person . , , arising liom 01’ in  any way 

connected with the services and obligations to be perfoillied hereimder. . I .” Since the testimony 

shows that QSS had complete responsibility for the cleaning and niaiiitaining the lobby and tlie 

area where the accident occurred, if t l w e  were any negligence with respect to the liappcning o r  

the plaintiffs accident, it would have to be that of QBS. Therefore, defendants ai-c entitled to 

comnioii law and contraclual indemnification from QBS. 

With regard to tlic claiiii for breach of contract for hilure lo procure iiiswuncc, section 4 

of the QBS Contract requires that QBS list defendants as additional insureds 011 coiiiiiiercial, 

general and umbrella liability policies. If defendants coiiiplicd with scctioii 4, deredanis  are 

entitled to defense and iiicleninificlcation as adclitional insureds under said policy. Il’Q13S 1i;is no(, 

then dekiidnnts are entitled to sumniary judgmcnt on their claim for brexli  or contract. 

QSS also seeks suiiimal-y dismissal of all claims, arguing that plaiiitifF failed to eslablish 

that QSS had actual or constructive noticc of the condition thar caused lier iiijiuies, given Ilia1 ( 1 ) 

plaintirf cannot describe the condition thal allegedly caused lier incident becairse she did not scc 

the condition before she fell and cannot remember looking at the spot a f e r  she lkll, ( 3 )  shc has 

no idea how long the alleged wet coiiditioii misted, (3) she hiled lo describe the size or 
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dimc~~sions  of tlie condition. Nor is there m y  evideiicc that QBS created the Irrmsicnt condition 

or owed a duty of care to the plaintiff. 

0 13 nos i 1 j o n 

I n  opposition, plaintirf conlends that the testimony of tlie plaintiff7 buildin2 manager : I I ICI  

QSS Supervisor indicates that there were 110 mats or carpet in the con-idur or i n  thc vicinity o f  

the elevator baiiks (Plaintiff 38: 11). The building manager testified that the area or  the elevator 

baiiks was not riiatted in inclement wcatlier (Johnson 39:5). The QBS Siipervisor also confirmed 

that the elevntor batilcs were not covered by  nials (Ljusic 24: 1 1-1 7 ) .  Thr QBS Supcrvisoi- 31so 

testified in a prior case involving a slip and fall in the same lobby, :ind pl,liiitil‘rsttbiiiits tho 

affidavit ora notice witness, Bobbi Citrin (“Citrin”), fro111 that action. ‘I’he affidavit o r  Citi-in 

iiidicates that tlie floors ol‘tlie lobby becaiiie wet and slippcry dui-ing inclement u eather, and [hat 

there were no wariiing signs to alert people o r  the condition. Citrin also stated tl i i i t  niiiiieroLis 

people slipped and fell 011 the lobby floor, and that lie complained about the slippsry condition to 

building managernent em~iloyees, who respondcd that he should pick up his feet \\{lien Iic \valks. 

Plaintiff also stated that she fell 011 water and “grayish” “strcct slush” and “gushy” ice 011 

tlic floor (Plaintiff 39: 13-1 9; 50-5 1). According to plaintif[, watcr “definitely euncerbaled” the 

condition (Plaintiff 5 0 - S  1, 123), Plainti IT rirrther stated h i t ,  “cvcry day w e  \vo~i l J  sed son-icbody 

fall. Many of us would do the two-step tryin2 to keep balance 011 that floor” (Plaintiff 1 15:7-12). 

PlaintiCT also points Diit that the nurse on site i i i  the building, Eileeii Sheeliy (tlic “niirse”), 

testified that accordiiig lo her iiotcs, plaintiff cmie to see her 011 the date of tlic incident md 

slated that plaintiff fell on the wet floor (Sheeliy S:2-14). l l i e  nurse also tcsliliocl that llie lobby 

floor was “always slippeiy , . . when there’s a little bit orrain 01- nioisriire , , , ”  (Sheehy 9:5-8). 
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Tlie iiicideiit report signccl by thc building manager indicated tha l  the floor in thc i11-e;~ ol‘tllc 

accident was wet and that QBS was iiistructcd to “clean up scattered wei spots” (.luhl1son 39: 18) .  

111 further opposition, plaintiff submits an affidavit from Estcc Lalider’s Vice PI.esident ol‘ 

Real Estate, Gcrald Gibian, wlicrein he states lhat on many occasions before Ihe date of  the 

accident, he noliced on days of iiicleiiiei~t weather that the [loor of the lobby bccnlnc wet and 

slippcry from slioes and dripping uiiibrellas, aiicl h a t  water accu~iiulatcd i n  viirious areas not 

covered by mats. There were no wet floor signs or warnings in the corridors or elevalol- banks. 

He also knew of iiiinierous people who slipped and fell on the lobby floor and t l int  he complainetl 

about this condition to Macklowe and the building managcr about tlic slippcl-y, wet condition, the 

absence oriiiats, and h e  niiiiieroiis accidents t h t  had prcviously occiirrccl. 

Theidore, plaintiff argues, it is clear that water, icc and sliish caused pluinli Tf s uccident, 

the condition which caused her accident was a kiiowii hazard, aud that defendants were 011 notice 

of the  recurrent wet, slippeiy, and slushy condition of the floor. I t  is also zstnblislicd t1m 

dcfendants i‘ailcd tu provide any mats or waiiiing signs in the elevator banks 011 rainy duys pi-ioi- 

to the date o f  the accident, resulting in numerous slip and fill1 accidents in the lobby. Evidence of 

the ongoing and recurring dangerous condition in the area ofplaintifi9s accident, ~vlijcli  w a s  

routinely left unaddressed, is sufficient lo establish notice. Tlie prior complaints about the 

condition atid accidents prior to the date of the accident establish that dzfindants Iiad acliixl 

kliowledge of  this reciirring dangerous condition, and defendants should bc charged with 

constructive notice of each and cvcry reoccurrence of this condition. 
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k p l v  

Defcndnnts argue that plaintiff does not allege that tlic floor is inherently sliplxry, alitl 

therc is no evidence that plaintirf did not fall as a result of her ow11 feet bcilig wet. l'11cl.c is no 

evidence Illat tlie slush and ice she saw after her accident was even p r e s c ~ ~ t  before shc Ucll, 

Further, plaiiiti~-.fconcedes that defendaiits have no duty to cover all of their floor with mats. In 

any evenl, the accident report clearly states that yellow caution sigiis and rain mats were o u ~  

Even assiiining defendants were aware that tlie water on the lobby floor was ;1 rcciii-ring 

condition, proor that defendants were aware of this general coiidi tion is insiifficienl- to establish 

constructive notice of the particular water coiidition that caused plaintiff to slip and MI. 

QSS points out that plaintiff adniits that she never saw thc specific conciiiion that caused 

licr to MI, either before or after tlic accident, and she never provided any infoi-mation ahout tlic 

size, dimensions and nature of the condition or length of tiiiic tlic condition wvas prcsoiil. 

Plainliff's dcscriptiotis aboul her general obsenratioiis o l  tlie ice on tlie floor of  the lobby on the 

date o l  thc incident were not of tlic actual incident site, but were of other portions o r  the lobby. 

Further, plaintiffs testiinotiy about the slipperiness of tlic floor \$;as in the context of 

whetlicr the slipperiness of the marble floor itself played a role in hcr accident. And, wlieher 

mats and caution signs were preselit is irrelevant in the abscnce of actual or consti-uciive tiorice ol' 

the dangerous coiiditioii. 

Additionally, to the extent [lie high-gloss nature of the floor became more slippery \vlicu 

wct, and an inherent slipperiness of the floor is attributable to clefelidants. The Iloor \vas 

installed long bcfore QBS became tlie cleaning contractor, and QBS had nothing to do \vitli ils 

installation. To the extent that tlie absence of mats by the clcvator lobby causccl p ln in t i  l'rs 
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accident, the building nianager testified that dcfeiidants dctcrmined the exact 1oc:ition wliei-c: QSS 

should lay the mats i n  tlie lobby, and QBS had 110 leeway to change deleendants’ specifications l‘or 

laying mats i n  the lobby. 

Nor is tlierc any evidence that QBS had knowledge of the prior slip and fall accidents or 

complaints about tlie slippery condition of the floor. There is also no proof thal tlie prior 

accidents took place near tlic elevator banlis. T~ILIS, there is no evidcnce ol‘ ;L recut-ring coiiciitioii 

by the elevator banks. 

Anal vsi s 

It is well settled that where a defendant is the proponent of a motion for suniniary 

judgment, the defendant must establish lhat the ‘ b u s t  of action . , , has no merit” (CPLR $ 

3212[b]), sufficient to warrant the court as a matter of law to direcl judginent in his or hcr Favor 

( B L ~ s ~ I  v Sr. Claire’s Hosp., 82 NY2d 73S, 739 [ 19931; Wiiiegrd I) Nciil Yoi-k Uiiii) hIed Or . ,  64 

NY2d 351, 853 [1985]; WrigAl v Notiorid Airiusertieiirs, IHC.,  2003 N.Y. Slip Op. 5 139O(U) [Sup 

Ct New Yorlc County, Oct. 21, 20031). This standard requires that the propoiicilt 01‘8 motion for 

summaryjiitlgiiient make 3 p-i/i/liflicie showing of entitlement to j iidgment as ;I i i i i i t ter  of  la\\,. hy 

advaiicing sufficient “evidentiary p r o d  in admissible form” to deiiio1istr:ite the ahseiicc of any  

material issues of fact (I/i/iegrud 1’ New York Uiziv Mcd. O r . ,  64 NY2d S5 1 ,  853 [ 19851; 

Zzrcliet-ni~i/i 1’ Citj? ofNew Yot-IC, 49 NY2d 557, 562 [ 19801; Si/1~ei7?rtrri 1’ Pe/.lbiiitlrr, 307 ADZ1 

230, 762 NYS2d 356 [ l ”  Dept 20031; Tlioitzns ~)Holzhei.g, 300 AD2d IO, 11. 751 N Y S Y  433, 

434 [ 1’‘ D e p  20021 [defendant not entitled to suiiiiiiary j u d ~ m e n t  where he failed tu producc 

admissible evideuce dcmonstraling that no lriable issue of fact exists as to whcthcr plaintilT 

would have been succcsslul in  tlie underlying negligence action]). T ~ L I S ,  the motion nllrsl bc 
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supportcd “by afiiclavit [lrom a person having knowledge of the facts], by a copy ofrlic pleadings 

aiid by other available proof, such as depositions” (CPLR 3212[b]). A party CBII prove a p r / / / i ~ ~  

fucie entitlement to suiiiiiiary judgiiiciit tlirough the afl’li-iiiatioli of its attorney based upon 

documentary evidencc (Z i /c lwim/r ,  supr~i; P i d w t i u l  Secilrrties ( / I C .  \ ’  R u ~ d l o .  202 iiD2cl 1 72 

[ 1st Dept 19‘,‘,]). 

Alternatively, to defeat a motion for suiiiiiiary j udgiiient, the opposins p;irty inust show 

facts sufficient to require ;I trial of any issue of fact (CPLR $3212[b]). Thus, whcl-e the 

proponent o f  the motion makes apriiiici.fCIcie showing of  etilitlcnient to siiiiiiiiai-5 julgiiieiit, thc 

burden shifts to the party opposing the motion to demonstrate by admissible evicleiice the 

existence of a Factual issue requiring a trial of tlic action, or to tender an acceptable excuse foor Ills 

or her f:iilurc to do so (Jfernietle v Ke/iwor-tli T~irck Co., 68 N Y 2 d  7 14, 71 7 [ I9XGI; Z d w r i / i u / /  1 7  

Citjt of N w  I’orlr, siipw, 49 NY2d at 560, 562;  Forrest 11 Jc.ii1isii Giiililfoi- tlie l l l i i i d ,  309 A L I X  

546, 765 NYS2d 326 [ 1” Dept 20031). Like the propoileiit of the motion, thc p;ii-ty oppusiiis thc 

iiiotion musl set forth evidentiary proof in admissible foriu in support of his or her claim that 

material triable issues o r  fact exist (Zzrckei-i7zari, s z p u  at 562). Opponent “must assemble and lay 

bare [its] affriiiative proof to dcmoiistrnte that genuine issues of fact exist” and “thc ISSLIC iiiiist 

be showii to be real, not fcigned since a sham or frivoloils issue will iiot precl~ide sunimary 

relier’ (Koriifeld 1) NRX Techiiologies, I m . ,  93 AD2d 772 [ 1st Depl 19x31, u~jd,  62 NY2d 680 

[ 19S41). 

I n  order for defeiitlaiits to be held liable for iiijurics rcsiiltiiig fi-on1 a dcfcctive condition 

iipon the premises, the plaintiff iiiust establish tlial the laiidlorci had iictual or consti-iicti\,e iioticc 

of the condition [or such ;I period o r  tiiiie that, i n  the exercise of reasonable carc, it should havc 
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beeii coiwctccl” (Jiiwez v W(rvecrcsi Mgt. Tw171, S8 NY2d U S ,  646, 649 NYS2d 1 15 [citations 

omitted]; see Liipi v Ho/iic Crentora, 265 AD2d 653,  696 NYS2d 291, 11, deriictl 04 NY2d 7 5 S ,  

705 NYS2d 5) .  

To constitute constructive notice, a dangerous condition must be visible ancl apparent, iIIIL1 

it must exist Tor a sufficieiit length o r  time prior to the accideiit to pellnii rhe defcnclant to 

discover and remedy tlic condition (.we Gordoi7 v Ai/io.icn/r h / l z i m ~ / i I  u f N ~ i ~ i / ~ w /  /Yi.s/u/;l,q 07 

NY2d 836, s i ip-~ i ;  see (ilso Segretti, 256 AD2d 234, siipra; Lenlourirr 1 1  Sit[ to/ i ,  26s AD2d 383, 

702 NYS2d 275 [ 1’‘ Dept. 2b001; Gzittieres v Le/zox Hi f l  Neigltborhood Noltse, I~ic .  , 4 AD3d 13S, 

771 NYS2d 5 13 [ 1” Dcpt. 20041; l3zdd 1’ GOt/70/11 HOMC 0wier.s C O I ~ . ,  17 AD3d 122, 793 

NYS2d 340 [ 1” Dept. 20051). 

Alternatively, a defendant/propei-ty owner may have constructive notice o f  n dangcrous 

condition if the plaintiff presents evidence that the condition was ongoing and recut-rins in the 

area of the accidcnt, and such condition was left uiiadrlrcssed (sec Cor-rloir I’ A/rieriui/i 1zfz/sel//u 

oj’NlitiirnI JIistory, 67 NY2d 83G, siiprii; see ulso 0 ’C’orirzor-Micle I’ Aur/ii[c & llolzi/r,ge/., I i ic*. ,  

234 AD2cl 106, 650 NYS2d 717 [ l ”  Dept. 19361; Coli, 209 AD2d 294, J ~ I ~ I I ) ,  By contrast, ;I 

niere general awareness of the presence of some dangerous condition is legally insiiff?cient to 

establish constructive notice (see Piacqiiudio v IIeciiie Renlty Coip., S4 N Y 2 d  967, 622 N Y S U  

493 [ 19941; sec also Gurdori v Americnu Museiiiu oj’Natiiix1 Histo/;)*, 67 NY 2d S36, s u / m i ;  

ScJgr-olti, 256 AD2d 234, siipiw). 

With respect to the references to the slipperiness of the iiiarblc floor i n  and ol’itsell., no 

cause of actiori for Iicgligeiice can properly be maintained regarding any “inherenlly slippeiy” 

condition of the floor (Wuiters 1’ Nor./liei-ii Tr/ist Co. qfNe11~ Yo/.li, 29 AD3d 1 2 5 ,  S I O  NYS7cl 18 
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[ 1 Dcpt 20061 citing Kiwitrier v Nnll. C'lcmiing Coirtr., I I IC. ,  256 AD2d 1, 680 NYS2rl 5 1 1 

[ 19981; Uiflfi 1' Univerwd lvluiriferrcrrice Corp., 227 AD2d 338, 219, 642 NYS2d 2S2 [ 19961; SCC' 

ulso Miirphj) 11 C ' o i i t i w ,  54 N.Y.2d 969, 97 1-972, 622 NYS2d 494, 646 N.E.2tl 706 [ I  !)Wl), 

As to the water or slushy ice thal allegedly caused plaiiitilT s fall, the Court n o m  t1i;it 

contrary to QBS's contcntioq, i t  cannot be said that there was no evidciice orwkltcr or slushy ice 

011 the floor near plaintiffs accjdeiit. Viewing the testimony of the plaintiff in thc light most 

favorable lo her, she stated that the saw water and ice in the iirea of her f i l l ,  :ilbci\ afler shc fcll. 

That she did not see it immediately prior to licr fall does not cstablisli th;it the water condition 

was not prcseiit at the tiiiic of hcr h l l .  

There is iio iiidication that defendants aiid QBS had actual notice oftlic specific waler/ice 

condition on the iloor orthe lobby betweeii the first set of clcvators and the second sct of  

clcvators that causcd p1;iiiitifrs fall. 

Nor is there sufiicicnt evidence li-oiii whicli a jury may concliide that dcfciidants and QBS 

had constructive notice of thc watcr, slushy ice condition bctweeii the h s t  and second set of 

elevators. On this point, Gilibs v Porf AiAority of Neiv Yo/-/i (17 AD3d 252,  794 NYS2cl 320 [ 1 'I 

Dept ZOOS]), on which QRS relies, is instructive. 

In Gibbs, plaintiff and several acqiiaintances reported to the employees' entrancc or  MSG 

at approxi~nately 7:45 A.M. and waited for 30 Ininutes outside iii the rain to enter tlic bidding. 

Once iiiside, plainlifIproceeded through a set o r  doors, iiilo ;I hallway. As plaintiff waitcd to 

check in, she noticed a "lot of water" on the floor, which "must l iwc he11  scattcrccl [there] il-0111 

the umbrella[s] and people [who] were walking in." She observed a t  least t\vo persons on [lie line 

slip, prompting her to wonder "why nobody was cleaning it up." Recalling "the n,holc  are^ [LIS] 

14 

[* 15 ]



covered with water,” she then slipped and fell herself. MSG iiioved for sL1mniary dismissal 011 

the ground that dcfmdant did iiot create or have actual or constructive iiorice of the allcgedly 

dangerous condition. The iiiotion was denied on the ground that issues of fact existed as to Iiow 

long the water was on tlie floor and whose responsibility it was to clean i i ,  IHonwer. tlie Firs[ 

Dcpartmenl reversed, holcling that there was 110 proof as to how long the -ivater \vas 011 tlic floor-. 

Although plaintiff testified that at least two other persolis slipped bcfore her, she admitted that 

she did not know how loiig the watcr was on tlie floor. Nor was there niiy eviclciicc that any  

MSG ciiiployees were iii the immediate vicinity wherc plaititifl‘ fcll belbrc thc accitlciit, Ci tins 

Kern Choi, (irlfi’ci at page 16) the First Department held that “Given ‘the total I:ick ol’evidence 

011 the issue ofthe length of tiiiie tlie [condition] was present’ there is 110 evicicncc from which a 

jury could inrer that such condition existed for a sufficient period to allow MSG or its einployees 

to discovcr and rciiiedy it,” In addition, becausc the evidencc strongly suggested that any wntcr 

on the floor had been trucked into the building by the persons immediately preceding p1;iiiitil-f oil 

the line, or the unibrellas they were carrying, no inference of constructive iioticc ;II-OSC. Tlic 

Court also statcd that MSG did not have an obligatio11 to provide a constant reme,dy to tlie 

problciii of water being trackcd into a building in rainy weather. 

Like the plaintiff in G‘iDhs, plaintiffliereip testified [hat it was rainins before slic lert Iicr 

house to go to work at 7:15 a.m. When describing the weather conditions, plaiiitifi’shtcd that i t  

was “cold, sloppy and slushy” (27). Thc sidewalks outside were wet (27:). While plaintiff 

testified that she learned that “water and ice” on the fluor caused her fill, slie “didii’t see i l  

before” she jell; i t  was on her coat (39). She did iiot see the water t h a t  n~oriiiiig bc(Ore slic fell 

(40), but noticed i t  on tlie floor after she fcll (40). When asked i f  slie w r e  d3le to describc tlic 
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size of tlie water on the floor, she stated, “No, because by then i t  was absorbed inio lily c o ~ ~ t . ”  

(40). Slie did not reiiiember the size of tlic water (42), except that ‘‘ the side of   he^.] coal \V:IS 

wet rrom almost the hip dowii tu  the hem along tlic leg line when 1 fell.” The “ice” M’BS slush 

froiii boots beiiig tracked in and out L-Iiroiigh the lobby of  tlie building , reselnbling “soggy shoe 

prints” and ‘‘[iln the area where I fell I . ,”, Slie later described the ice 

was “clearly strcet sliisli.” The record also indicates, as did tlie record in GiDbs. that there were 

no porters or superintendents addressing the water, “gushy” ice condition o r  h e  floor prior to fall 

that iiio 1-11 i  11 g . 

“greyish” and  tliai is 

Thus, given that plaintiffdid not see the water or ice before she fell, and tliere is no 

evidence of how long sirch coiiditioii existed, no infcrcnce c;in be di-awn t h a t  defendants arid 

QBS had constructive iioticc of a dangerously wet floor (S/~e/wicoSfv I700  B / - o ~ / h ~ i y  Cop, 304 

AD2d 409, 757 NYS2d 552 [ 1’‘ Dept 20031 [claims that it was raining for a n  hour when plaintil’t 

airivcd at defendants’ building and that he slipped on droplets of water on tlic floor f?om pcoplc. 

including hiinself, carrying umbrellas and tracking in  h c  rain, hi I to s l ~ o w  that thc allegedly 

dangerous wet coiiditioii was visible and apparent lor a sufficienl length of lime prior to the 

accident to pemi  t defcndants’ employccs to discover am1 remedy it]; sec cilso Gurcici v / ~ c l , q i t l o  

T/mvelAger~ry Iizc. ,  4 AD3d 304, 771 NYS2d 646 [ l ”  Dept 20041 [the fact that il \vas raining and 

water was bciiig tracked iii does not coiistitute iioticc of a claiigcrous siluatiun wai-ranting 1iioi.c 

than laying floor mats]). 

Siiiiilarly, Keum C’lioi v Ol.vrizpic/ & Yurk PVii1.w Street Co. (27s AD21 100, 7 18 NYS2d 

42 [ l s t  Dcpt ZOOO]), on which QSS also rclies is instructive. In h’eiirii C h i ,  pluilitiff slipped and 

fell while approacliiiig tlic clcvator in a building in which Iic was employed. Plainlifl‘coiild no1 
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remcmber whether he saw water on the floor where lie fell. Plaiiiliff “inf‘ei-rcd his M I  was causecl 

by watcr on the floor siiicc i t  had rained roar a11 hour that iiiomiiig, he could scc footprints 011 the 

floor and his clothin2 and hand wcre wet after his fall.” Plaintirf also testified r h a t  thew \\’e1-t3 no 

mats on the day he fcll, or signs iiidicatiiig the floor \vas wet. The Fii-st Departnicnt !bund t11ai 

the evidence did not suppoi? a finding of  constructive notice of the coiidition or that the condition 

was recurring. The First Departiiieiit reasoned that eve17 asslcwiug the ~ ~ t w ~ e r  I.IW.S ~is ih lc . ,  tlicrc 

was no cvidciice from which a jury could couclirde tha t  such condition existed ior  it sufficienl 

pcriod ol‘time to allow defendants to have discovered and remedied i t ;  i t  was possible that any  

water on the floor had bceii tracked iiito the building by individuals immediately precediiiS 

p I aiii t i f r. 

Allhough K m m  Choi is silent as to wlicther pluintiff therciii cver descrihed the coiicli l ion 

Illat caiised hini tu fall as slushy and grey, [lie record indicates tha t  the \vatcr ant1 ice un  llic floor 

in the area in which plaintiff fell had been trackcd into the building by tlic persons iniiiiedialely 

preceding plaintiff. And thcrc is no evidence to support an inference of how long such watcr  id 

slush existed at the accideiit site prior to plaintiffs fd l .  Therefore, dekntlaiits rmd QSS 

established that there is no evidence from which a fict fiiidcr may infer that defendnnls’ and QBS 

had coiistructive notice of the watcdice condition in the elevator banks which allesedly caused 

plaintifi’s injures, and plaintiff failed to raise an issue offact as lo this issue. 

Tui-ning to whether* the waledice condition in  the elevator banks was a n  oiigoiiig x i c l  

reciiii*ing coiidition that was routinely lert imddressed by dct-kiidaiits a n d  QHS, \\)here ;I property 

owner has actual Icnowledge of the tendency of a particular dangerous condition to recur, Iic or 

she is charged with constructive notice of each specific reciirreiice of that condition (Solcczzo 1’ 
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New Yurk City Transit A z i f h , ,  21 AD3d 735, SO0 NYS2d 698 [ 1 ”  Dept 2 0 0 5 ]  l,i[i/l,q fl’cisc/ltl.lci/ 1 1  

Piclcnzm, 153 AD2d S49, 85 1 ,  545 NYS2d 369 [1989]). “Since it may reasonably be inferred h a t  

a property owner has actud lanowledge of a dangerous condition that is recurrcnt in inclement 

weather ‘it is not necessary Ihat plaintifi‘prove that the defcndanl had :tctLI;lI lino\\~leclgc of  thc 

accumulation of rain water 011 thc date of her accident, but merely that the condition \vas 

recurring over a period of time \villi each successive rainfall, thereby putting thc dcfcndant on 

conslructive notice of the condition”’ (Solozzo v Neiv York City TrLrirsit Azrrh. X I ~ ~ N ) .  

Reading the testinioiiy of all parties in the light most favorable to h e  pliiinliff, the i.ccord 

iridicates Ilia[ plaintiffs accident occurred in the iiioiiiitiz, after- i t  had bccn ixiiiiiis lha t  iiwi-niiis, 

and that whenever there was iiicleiiient weather, puddles acctinulated on the floor of the lobby 

near the elevator banks where she fell. Also, there is evidence that the floor in the area where 

plaititiF fell was actually slippery before plaintiffs fall (cf: O’Ho/ir.lie IJ \ViZZiu//iw/z, /’icIict, 

Gross, fir., 360 AD2d 360, 68s NYS2d 52s [ l ”  Dept 19991). Fiirlhcr, o n  prcvioiis clays 0 1 ’  

inclement weather, mats had been placed on certain ponions o r  tlie lobby flour b y  portel-s 

employed by QBS a i d  with iiiats provided by defeendants, but not i n  thc arc3 where plaintifl’I‘cl1. 

And, defendants received approximately a dozen complaints regmlirig tllc Iloor in [he lobby 

beins slippery or wet within a three-year period prior to the accidcnt. Alhougli cle~endants 

con-ectly note that they are under 1-10 obligation to cover the entire iloor wit11 mats iiiicl lo 

continuously mop up all tracked-in, (Gcrrciir 1’ Delgudo Triivel Agericy I I ~ c . ,  4 AD3d 204, 77 1 

NYS2d 646 [ 1 st Dept 2004]), there is evidence from wliidi a facl finder may conclude that 

defendants hilcd to use rcnsonablc care to reinedy the pnrticiilar recui-1-ing condition t h a l  

occurred dui-iiig iiiclemcnt weather coiiditioiis in the a im ofplaintifYs fall (Sduz:o I’ Ncii~ I’wk 
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City Ti-irrisit ,41i t l t . ,  11 AD3d 735 ,  800 NYS2d 69s [ I “  Dept 20051 ciiiilg Pigiiiitelli v Giillhcl 

Bros., 285 AD 625, 626-627, 140 NYS2d 23 [1955], ~ f l i l .  309 NY 001 [11955]; scv lrlso AYigli I’ 

Daveriport, 249 AD2d 932, 672 NYS2d 551 [1998]), 

‘That QBS’s Si~peivisor testified that QBS was unaware of any coinplaints conce~*ning a 

slippery condition of the floor in tlic area of tlie elevator banks does not d e f w  pIuintifi’s 

showing of a recuring, water aiid slushy ice condition. As articulated in Driiirl 1’ ~ ‘ C I V  1’ul.k ( ‘ i / ~  

Hozisirig Auth. (284 AD2d 169, 727 NYS2d 404 [ l ”  Dept 2001]), i t  is not necessary that plaiii~iil~ 

prove lliat the defendant had aciual luiowledge of the accumulation of raiii water 011 the date of 

her accident, but merely that the condition was reoccurring over a period of time with each 

successivc rain Tal 1. 

Therefore, in light of tlie above, defendants are not entitled to suimiary judyiicnt 

dismissing plaiiiti ff-s coiiiplaiiit as asserted against them. 

As to the branch of defendants’ motion For sLimmaryjuc-lgment against QBS 011 their 

third-party claims and cross-claims ibr coiiiiiioii law and contractual indeiiiiiity, i i  is uiicontestecl 

that the QBS coiitracl reqiiires QBS to iiiaintain and clean the lobby, iiicliicling plucing inats aiid 

providiiig spot iiioppiiig during inclenieiit weather. It is also uiicoiitestecl that tlie QBS Contract 

required QBS to indeiiiniry the defendants from illjuries to persons “arising froin or i n  any way 

coniiected with the serviccs and obligations to be performed hereunder . . . , but only to the extent 

same are caused by  negligence . , . of QBS.” Howeiw, QBS’s pupcrs indicale [ h i i t  il had 110 

control over the locations at which the mats were to be placed i n  the lobby. Tliiis. to the degree 

that plaintifl’s c l a i m  rest 011 the alleged failure to provide mats by the elevaior banks i n  tlie 

lobby, it cannot be said that plaintiffs iiijuries nerc  caused by QBS’s failure to maintain the 
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lobby. Thercforc, coiiiiiion law and contractual iiideiniii ficution in favor of dcrcndants d 

against QSS is unwarraiited at  this juncture. 

As to the branch of defendants’ motion for s~iniii~ary judgmelit against QRS for breach of 

contract for ljilure to procure insurance, i t  is iuicontested tha t  QBS’s coiilract I-cquires Q S S  to: 

list the following ciitities as additional insured [sic] 011 Coiiiiiicrcid General and 
Uinbrella Liability policies and indicate same 011 Acord Form #25s Certificatc that it 
provides: Fifth Aveiiire 55/59 Acqiiisition Co. LP, , , .Macklowe Manageinent Co., lnc. , ,  
Macklow Management Co., Inc. . . . 

I t  is iincontesled that QBS, tlicreIbi-e, is iquired to iiniiie defeiidarits ;is :iclditiunal 

insureds 011 Coiiiiiiercial General and Uwbrella Liability policies. Howcver, d c k ~ i ~ l m t s ,  ;is the 

movants, fail to establish that (1) QBS did or did riot obtain coiiiiiicrcial gencral aucl uiiibrella 

policies, and (2) that QBS failed to iiaiiie defciidants on any such policies. It is usell settled t h t  

in order to prevail on a motion for summary judgment, tlie moving party inw cleliioiisti.atc 

427 NYS2d 595; Sillriiilri 1) 7’weritielli Cetiti/ty-Fox Filii1 Corp., 3 NY2d 395, 105 NI‘S2d 40S), 

and thc failure to make such a showing will result in the denial oftlic motion, rcgardless of tlic 

134, 7 I S  NYS2d 287 [ 1 st Dept 20001 cirirrg Lcsorm~ich I ’  180 M ~ d / s o r ~  . I  I T  (’orp., S I  NI’2cl 

982, 985, 599 NYS2d 526; lViireg/-ncl v New York Uuiv Meil. Ctv., 64 NY2d Sj 1, S 5 3 ,  4S7 

NYS2d 3 16). 

The fdi1ul-e of defendants to establish its right to siiiiimary judginenl ;IS ;i matter of lw 

requires denial of the iiiotioii in this regard, regardless ol’llie SiiCliciciicy of  QDS’s ~>apcrs (SCI‘  
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D i m  F’ Ni1/1ez, 5 AD3d 302 [ 1 st Dcpt 20041). Therefore, summary judyneiit 011 clcL‘cnclants’ 

claim for breach o l  agreement to procure insurance is denied, at this jirncture. 

The Court also notes that QBS failed to establish entillemelit to ciisniissal of clereiidants’ 

cross-claiiiis for indemnification arid breach of qyeement. QBS’s papcrs arc silent 8s to 

defendants’ claims asainst i t .  Tliei.efor-e, the branch o r  QBS’s niotion ror dismissal of’all CI-oss- 

claims by defendants is denied. 

Collclllsioll 

Based on the foregoing, it is hereby 

ORDERED that the mot ion by defend ant d t l i  i rd-party pl ai nt i ffs hI ack 1 OIVC Prop crt i es m d  

Fifth Avenue 55/59 Acquisition Co. for siiiiiinai-y judyiieiil (CPLR 32 12) dismissing the 

Complaint as asserted against tliem, or alternatively, for summary j udgmciit againsl lliird-pal-ly 

defendant Qmlity Building Sei-vices, Coiy. on their third-party claims/ci.oss-claiiiis for coiiinioii 

law aiid contractual indemnity, aiid breach of contract for failure to procwe insurmce, is denied; 

aud it is firrllicr 

ORDERED that the iiiotioii by Quality Buildiiig Services, Corp. [or summary juclgnicrit 

dismissing plaiiitifPs claims and all cross-claims by defendants is deniecl; and i t  is further 

ORD ERE D that de fend ant s/t h i rd -p art y p h i  i i  ti ffs Mac kl owe P ro p el- t i e s an d F i fl h A v en LI t‘ 

58/59 Acquisition Co. serve a copy ofthis order with iioticc of entry upon all painics wiiliiii 2.C) 

days of entry. 

Dated: October 14, 2008 
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