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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 
n 

Justice 
PRESENT: Jw- PART k'. 

MOTION SEQ. NO. @a - v -  

&$./ h? 6- fl6- MOTION CAL. NO. 

The following papers, numbered 1 to 7 were read on this motion to/for 

,Notic- MI Order to Show Cause - Affidavits - Exhibits ... 
W & v l t s  - w.im D e m . 4  
Replying Mfich&a &- 

PAPERS NUMBERED 

L 
Cross-Motion: rl Yes H N o  
Upon the foregoing papers, it Is ordered that this motion 

r w  

Dated: 
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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: HON. MARILYN SHAFER PART 8 
Justlce 

In the Matter of the Application of, 

C H RlSTl N E PARISE, 

INDEX NO. - 
103208/08 

MOTION DATE 

MOTION SEQ. NO., 002 
MOTION CAL. NO. 

Petitioner, 

For a Judgment Under Article 78 of the Civil 
Practice Law and Rules 

-against- 

NEW YORK CITY DEPARTMENT OF EDUCATION, 

Respondent. 

The following papers, numbered 1 to 4, were read on this motion to reargue: 

Order to Show Cause -Affirmation -Affidavit - Exhibits 

Memorandum of Law in Opposition 

Reply Affirmatlon 

PAPERS NUMBERED 
112 

" I  ? - .  
' 1, 

4 i!7,y 
Cross-Motion: rl Yes n No 

,I ' > 
dl P , - j ,  

' L+-' 

re-argument is denied and 

Petitioner movcs (1) to re-arguc this Court's dccision dismissing hcr Article 78 

petition, which sought review of respondent's dccision to terminatc her employment; and 

(2) for ii name-clearing hcaring. 
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13 a c k gro LI nd 

Pctitioncr was a probationary teacher whose employmcrit was tcriiiinated by the 

rcspondcnt. IJndcr Education Law 6 2573 (1) (b), respondcnt has the right to terminate 

the employment of a probationaiy teacher at m y  time and for any rcason, unlcss the 

teacher establishcs that tlic tcniiination was ( I )  For a constitutioiidly impcrtiiissibble 

purpose; (2) violative of a stahitc; or (3) in bad I‘aith. I’rohatioiiary tcachcrs have no 

constitutional or statutory right to a review o€ the Cliaiiccllor’s decisions to discontiiiuc 

thcir scrviccs and tu deny tenure. 

f’etitioncr challcngcd her terinination 011 the ground that she had been 

discriininated against bascd upon her age and disability. This Court found that, riot only 

wcrc thc accusations ol‘ verbal abusc and othcr wrong-doing sulxtantiatcd in hearings in 

which petitioner was assisted by a uriion representative, they were irrelevant since 

respondent has the right to tcrrninate a probationaiy teacher without causc. 

I’etitioncr’s cniployriient filc contains letters reflccting the charges madc against 

hcr and the msalisfactory cvalualions of licr observed lessons. Pctitimer requested a 

name-clearing hearing to prove tlie stigmatizing material in her personnel file was Mse. 

This Court found that it could riot say, on the record, whether petitioner dciiionstrated her 

entitlement to a name-clearing hearing and Iclt open the possibility that petitioner could 

request, oil notice to respondent, a name-clearing hearing. 

Contiiiuiiig to cliallcnge the veracity of thc charges against her and thc accuracy 
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of the cvalurrtions, pctitioner moves, in accord with this Court’s dircctioii, Tor a naiiie- 

clearing hearing. Respondent opposes hcr reqirest on the grounds that (1)  licr request is 

untimely; ’ arid (2) she does riot meet thc “stigma pIus” standard. Following oral 

argument, respoiident agreed lhat if petitioner would havc her LJnion file the request for 

her, which is customary proccdure, the request would not be denicd on the basis o l  

imtimeliness. 

Petitioner rejectcd respondont’s offer and requests the hearing be conducted by the 

Court , arguing that rcspondeiit has already prejudged the outcome and, at any rate, the 

procuss will tskc a long tiiiic. 

Disc11 ssi on 

“A motion h r  lcave to reargue pursuant to CPLR 2221 is addressed lo the sound 

discretion o C  the court and may b e  grantcd only iipon a showing “that thc court 

overlooked or misapprchexidcd thc facts or the law or for somc reason mistakenly arrived 

at its earlicr decision.” (Williani P. Pahl EquiIi C o r +  v Kassis, I82 A.D.2d 22 11” Dcpt 

19921, quoting Schneider v. Solowey, 141 A.D.2d 813 12d Dept 19881) Keargunient 

should not be used as a vehicle for relitigating issucs previously decided by the court, nor 

is it a ~iicaiis by which parlics can prescnt new arguments not previously asserted.(ld) 

It is well settled that judicial rcview in an Article 78 procccdirig is limited to a 

determination of whethcr the administrative action complained ol‘ is arbitrary and 

’ ‘I’IIC relevant Chancellor's Rcgulaticln provide 30 days i n  which to appeal rcspondent’s 
decision, which was datcd May 27, 2008. 
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capricious or  lacks a rational basis. (In re Application of Chelrae Estates, Inc v State 

Division oj’Hoidsing and Conzmunity Renewal, Office qfRent Adtninistrntion, 255 AD2d 

387, 389 [ I s ‘  Ilept. I9961 citing Mutter of Pel1 v Board of Education, 34 NY2d 222, 230- 

23 1 [ 19741). ‘I‘his Court finds no rcason to disturb thc dccision bclow. 

Insohi- as pctilioner’s request for a name-clearing hearing is concerned, the sole 

piirposc of a name-clcaring hearing is to afford tlic eniploycc ai1 opportunity to prove the 

sligmatizing material in the pcrsonncl file is falsc. (Cndd v VeZger., 429 US 624, 627-628 

11 977 I ) .  The appropriate remedy is only cxpungcmcnt, not rcinstatcment. (i3cjui-d qf 

XrgeiTts cfRcrte C’oll,~ v Roth, 408 US 564, 573 119721) The right lo a name-clearing 

hearing is triggered when personnel lile contains allegations which denigrate the 

cmployee’s competence as E L  professional and iiiipirgri his professional reputation in such 

a hshion iis lo cil‘cctivcly put ii significant roadblock in that cmployee’s continued ability 

to practice his profession. (Dorzuto v Yluinview-Old Beihpuge C’ent School Dist, 96 F3d 

623, 630 [2d Cir 19961) 

A probatioiiary employee can invoke the protection of the “Due Process Clause” 

where ihal employee has sid‘ikred a loss of rcputation (tlic stigma) coupled with the 

deprivation of a more tangible interest, such as government employment (the plus). 

(Pnlfer.son v Cify qf Uticn, 370 F3d 322 [2d Cir 2004 I )  Stateinents that denigrate the 

employee’s compctcnce as a professional and impugn the eniploycc’s profcssional 

reputation in such a fashion as to cffectively put a significant roadblock in that 

Page 4 of 6 

[* 5 ]



employee’s contjriried d i l i t y  to practice his or her profession will satisly the stigma 

requirement. (Segnl v Cify q fNew York, 459 F3d 207,2 12 [CANY 20061) In addition, 

thc statemcrils must he niade public and must liavc becn macle coiicurrently with or in 

closc temporal relationship with the employee’s disiiiissal from government einploynietit. 

(I4) 

‘l’his Court tincis that pctitioncr has chiionstrated hcr entitlement to a “reasonably 

prompt post-termination name-clcaring licaring.” (Jd @ 2 16) The statements which she 

challenges relate directly lo her competence and suitability for her profession.’ They will 

be viewed by any prospcctivc employcr. 

IIowcver, it is hornbook law that one who objects to the act of an adininistrativc 

agency must exhaust available administrative remedies bel‘ore being permitted to litigate 

i n  a court of law. (Wniergate I/ Apiiimzeizts v Bz@fnlo Sewer Azithority, 36 NY2d 52 [ 

19781): 

‘I’his doctriric furthers the salutary goals of relieving the courts of the burden 
of deciding qucstions entrusted to an agency, preventing premature judicial 
interfercnce with the administrators’ efforts to develop, cven by sonic trial 
and error, a co-ordinated, consistent and lcgally enforceable schcine of 
regulation and allfording the agency thc opportunity, in advance of possiblc 
judicial rcvicw, to prepare a rccord reflcctivc ol‘ its “expcrtisc and 
judgment.” (Watergate II (‘3 57) 

It is true thnl  the exhaustion rule is not an inflexible oiie. It need not he followed, 

for examplc, when an agency’s action is challenged as either uiiconstitiitional or wholly 

I A plaintill‘ is generally required only to r-aisc thc falsity of thcse stigriializing s tatemciils 
as an issue, provc lhcy arc false. (,St.gnl@ 212) 
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beyond its grani of power, or whcii resort to an administrativc remedy would be futilc or 

when its pursuit would cause irreparable injury. (Id) ‘This Court finds that petitioner has 

failed to demonstrate that this case falls within any of these exceptions. 

We have considered the other arguments ol‘ the partics and find thcm to be without 

in eri t . 

C onc 1 11 si on 

Accordingly, it is 

OKI)I’,RED that the motion to rearguc is denied; and it is ftirthcr 

ORDElC17TI that the requcst ror a name-clcaring hearing is granted; and it is furthcr 

0RDEIU:I) that thc reyucst lhal the hearing be conductcd by the Coui-t is denied. 

This reflects thc dccision and order of the courl. 

Dated: & 
Check one: [XI FINAL DISPOSITION [ ] NON-FINAL DlSPOSlTl -asaY 
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