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judgment dismissing the complaint pursuant to CPLR 3212 and 11  U.S.C.A. $ 541 (a> (1). 

Plaintiff Lee Favors is a New York State resident. Defendant is a domestic corporation 

incorporated under the laws of the State of New York that owns, manages and maintains the 

building and grounds located at 26 Post Street, Yonkers, New York, 10705 (Premises). 

The following hcts  are not in  dispute. On July 23,2005, plaintiff sustained injuries 

when he was struck by a portion of a collapsed ceiling in the bathroom of apartment 5C at the 

Premises. On September 9, 2005, plaintiff filed a bankruptcy petition under Chapter 7 of the 

Bankruptcy Code in the United States Bankruptcy Court, Southcrn District ofNew York. 

Defendant is listed as a creditor in Schedule F of the bankruptcy petition. On January 26, 2006, 

the Bankruptcy Court issued an order of discharge. The instant personal injury action was 

commenced on June 9, 2006. However, plaintiff failed to re-open his bankruptcy petition to 

include this action as an asset. 

Defendant argues that it is entitled to summary judgiiient because: (1) pursuant to 1 1 

U.S.C.A. fj 541 (a> (1 j of the Bankruptcy Code, plaintiff lacks the legal capacity to sue in this 

action because plaintiff commenced this action after his bankruptcy action was filed and 
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subsequently discharged; (2) plaintiffneglected to disclose his claim as an asset in the 

bankruptcy petition; and (3) plaintiff neglected to amend OT re-open the bankruptcy petition to 

include this action. 

Plaintiff contends that defendant is not entitled to summary judgment because: (1) 

defendant’s attorney received notice of the pending claim on September 23,2005 and 

subsequently failed to file a complaint objecting to plaintiffs discharge; (2) plaintiff provided 

notice of his claim to Albert Togul, the trustee in the bankruptcy proceeding on October 26, 

2005; and (3) defendant is estopped from asserting this defense because it had every opportunity 

to object to plaintifi’s discharge but failed to do so. 

A party moving for summaryjudgment, pursuant to CPLR 3212, must demonstrate its 

entitlement thereto as a matter of law. 1’0 defkat summary judgment, the party opposing the 

motion must show that there is a material question of fact that requires a trial (Zuckerman v City 

qfhrtlw York, 49 NY2d 557, 562 [ 19801). 

Here, defendant has demonstratcd its entitlement to summary judgment, and plaintiff has 

failed to demonstrate that a matcrial question of fact remains. 

“It is well settled that the failure to schedule a legal claim as an asset in a bankruptcy 

proceeding deprives the debtor of standing to raise it in a subsequent legal action” (Barranco v 

Cuhrini Med. Ctr., 50 AD3d 28 1,28  1-82 [ 1 st Dept 2008 J .  Title 1 1 of the United States Code 

Service, also known as the Bankruptcy Code, defines the relationship among creditors, debtors 

and the estate. Section 54 1 of the Bankruptcy Code describes what is deemed property of the 

debtor under the statute as well as what is defined as property of the bailkruptcy estate. 

I 1  USCS $ 541 (a) provides in part: 
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“(a) The commencement of a case under 
section 301, 302, or 303 of this title 
[ I I  USCS S; 301, 302, or 30.31 creates an estate. 
Such estate is comprised of all the following 
property, wherever located and by whomever 
held: 

(1) Except as providcd in subsections (b) and 
(c) (2) of this section, all legal or equitable 
interests of the debtor in property as of the 
corninencement of the case. , . . 

(6) Proceeds, product, offspring, rents, or profits 
of- or from property of the estate, except such as 
are earnings from services performed by an 
individual debtor after the cornmencement of 
the case. 

(7) Any interest in property that the estate 
acquires after the cornmenccinent of the case.” 

It is clear by the above section that, after the filing of a voluntary bankruptcy petition, all 

property owned or subsequently acquired by a debtor, including a cause of action, becomes 

property of the bankruptcy estate. (Hunsen v Muduni, 263 AD2d 881, 882 [3d Dept 19991). Any 

hilure to list a legal claim as an asset in the bankruptcy proceeding causes the claim to remain 

property of the bankruptcy estate and the debtor can no longer pursue such a claim on his own 

behalf, (Id.) 

Here, it is not disputed that plaintiff failed to disclose this personal injury action against 

defendant in the schedule of assets in his prior bankruptcy proceeding, and that plaintiff knew or 

should have known of the existence of this cause of action after he filed the bankruptcy petition 

and before plaintiff was discharged of all of his debts (.see Barranco, 50 AD3d at 28 1 ; Williams, 

6 AD3d at 197; 123 Cutting C‘o., Inc. v Topcove Assoc., Inc., 2 AD3d 606, 607 [2d Dept 20031). 

3 

[* 4 ]



Thus, based upon the above, defendant has established its prima facie entitlement to judgment of 

dismissal as a matter of law. 

The burden then shifts to plaintiff to raise a triable issue of fact to defeat summary 

judgment. In opposition, plaintiff argues that defendant had notice of his pending lawsuit 

following defendant’s receipt of a September 23, 2005 letter from plaintiffs attorney Robert A. 

Hyams that describes Hyam’s intent to represent plaintiff in  this action (Robert A. Hyams 

Affirm., dated January 17, 2008; Exh. B). Plaintiff also purports that he orally disclosed this 

claim in a hearing before the court-appointed trustee on October 26, 2005 (Lee Favors Aff. at 77 

6-7). He further purports that he filled out a questionnaire during the hearing at the request of the 

court-appointed trustee, but the document did not specifically request any information about any 

pending claims or accidents (id.). 

Although plaintiff submitted a transcript from the hearing to demonstrate that defendant 

had notice of this claim (Hyams Affirm.; Exh. G), there was no record in the document of the 

above-referenced exchange. Furthermore, plaintiff failed to produce a copy of the questionnaire 

to support his allegations. Despite thesc facts, plaintiff maintains that he properly disclosed this 

claim, and defendant’s failure to object to the discharge of his debts results in defendant’s 

abandonment of this claim. 

Courts have continually held that “actual knowledge by a trustee of a claim is not a 

substitute for proper scheduling” (Rziu‘in v Hosp. jbr Joint Diseuses, 34 AD3d 376 [ 1 Dept 

20061; Burfon v 215 E m t  77’” Assoc., 284 AD2d 122 [ 1 Dept 20011). Moreover, “[a] claim not 

properly scheduled cannot be abandoned by operation of law and cannot revest in the debtor” 

(Donuldron, LuJkin & Jenrette SCC. Cory. v Mdhiusen, 207 AD2d 280, 282 [l” Dept 19941). 
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Therefore, the alleged abandonnient in this action was “neither intentional, purposeful nor the 

result of an ‘intelligent decision”’ (id.). It is uncontroverted that this causc of action arose prior 

to plaintiff filing his bankruptcy petition and six months before his debts were discharged. It is 

also undisputed that, to date, plaintiff has failed to amend or re-open his bankruptcy petition to 

include this action within the schedule of assets. 

Consequently, the above facts, combined with plaintiffs conclusory allegations that he 

failed to disclose this personal injury claim against defendant in the schedule of assets of his 

bankruptcy petition because he only decided to commence this case after the bankruptcy petition 

was filed and his debts discharged, are insufficient to raise a triable issue of fact; such contention 

is unavailing sincc plaintiff was aware of the facts giving rise to the cause of action prior to the 

filing of the bankruptcy petition. (See Hmsen, 263 AD2d at 883). 

Additionally, since the underlying claim arose prior to plaintiff filing the bankruptcy 

petition and should have been included on the schedule of assets as part of his bankruptcy estate, 

the trustee of the estate is the only proper party who could commence this action. (Williams, 6 

AD3d at 198; 123 Cutting Co. , 2 AD3d at 607; Pinto v Ancona, 262 AD2d 472,473 [2d Dept 

19991). Hence, plaintiff lacks standing to institute the present action. 

Accordingly, it is 

ORDERED that delendant Paul Associatcs, LLC’s motion for summary judgment is 

granted, and the complaint is dismissed with costs and disbursements to defendant as taxed by 

the Clerk of the Court upon the submission of an appropriate bill of costs; and it is further 

ORDERED that pursuant to CPLR 205, a six-month extension is granted so that plaintiff 

may seek to re-open the bankruptcy proceeding to amend the petition to include this cause of 
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action and, if the trustee of the bankruptcy estate so chooses, such trustee may commence a new 

action in a representative capacity on behalf of Lee Favors’s bankruptcy estate within six (6) 

months of termination of this action; and it is further 

ORDERED that within 30 days of cntry of this decision/order, defendant shall serve a 

copy upon plaintiff, with notice of entry. 

Dated: October 14, 2008 

/--- 
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