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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY O F  NEW YOKK: I A S  E'AR?' 55 

MERIDIAN MANAGEMENT CORPORATION, 
-X 

P l a i n t i T f ,  
Index N o .  

- aya i. ns t - 

C R I S T I  CLEANING SERVlCE C O R P . ,  

Defendant . 
-X 

LOUIS B. YORK, J.: 

T h i s  matter conceriis taxes  pa id  to non-party the  Ne 

State Department of Taxation and Finance (NYSDFT) by p l a i n t i f f ,  , 
Meridian Managemenk Corporation (Meridian) ,  f o r  maintenance and 

j a n i t o r i a l  s e r v i c e s  provided by defendant,  C r i s t i  Cleaning 

Service Corp. ( C r i s r i )  - Meridian seeks summary judgment upon i t s  

complaint for breach of con t rac t  damages i n  the amount paid plus 

interest, and a t t o r n c y s '  fees. Cristi seckv summary judgment on 

i t s  second counterclaim f o r  amount::; due and owing p l u s  i n t e r e s t  

f o r  s e r v i c e s  rendered, and attorneys' fees. 

BACKGROUND 

O n  o r  about OcLober 1, 2003, Mcr-idian entered i n t o  an 

agreement w i t h  the Port. Authori ty  of N e w  York and N e w  Je rsey  

( P A N Y N J )  t o  provide mainCer-lance arid 3 a r i i  t o r i a l  se rv ices  a t  

s eve ra l  PANYNJ f a c i l i L i e : s ,  including t~hc A i r t r a i n  s t . a t i on  i n  

Jamaica, New York ( J a m a i . c n  Site). 

O n  December 4 ,  2003, Mer-i.dian subcontracted the Jamaica S i t e  
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se rv ices  t o  Cr- is t i  (the Subcontract)  . T h e  Subcontract pr-ovides 

t h a t  Cristi, for the period of Llcceniber 11, 2 0 0 3  through 

September 3 0 ,  20011, "agrees Lo pel-form a l l  of the Work . . . f o r  

t h e  amount of $ 8 7 , 3 8 4  .SO per  iiiontli[, arid tha t  the] price w i l l .  

include the cost  of all labor, s e r v i c e s ,  materials, arid equipment 

necessary perform t h e  [Work] arid w i l l  a l s o  include a l l  applicable 

t axes ,  including s a l e s  t a x .  I' 

In add i t ion ,  t he  Subcontract provides tha t  C r i s t i  "agrees to 

indemnify . . . t h e  Contractor  . .  . against ariy and a l l  claims o r  

damages a r i s i n g  from the  subcon t rac to r ' s  performance of t h i s  

cont rac t  . . .'I arid t h a t  " [tl he p reva i l i ng  p a r t y  i n  any 1 i t igaLion  

. . . s h a l l  be e n t i t l e d  t o  reimbursement from the other  f o r  a l l  

legal expenses and cour t  c o s t s  incurred i n  connection therewith.  " 

A s  of May 2 0 0 6 ,  t-he NYSDFT complet-cd an a u d i t  of Meridian 

f o r  t he  work performed a t  PANYNJ siLes for the period of March 1, 

2 0 0 1  through Fcbruar-y 2 8 ,  2005. On May 2 2 ,  2 0 0 6 ,  t he  NYSDTF 

confirmed an aud i t  assessment f o r  sales t ax  (ir ieluding i n t e r e s t  

arid p e n a l t i e s )  and "scpclraLeci taxes duc on Cristi Cleaning 

con t r ac t s "  i n  the t a b u l a t i o n s .  See N o t j . c e  of Motion, Exhibit: E .  

The t o t a l  sales t a x  duc fox- C r i s t i  s e rv i ces  a L  the Jamaica S i t e ,  

o r i g i n a l l y  $1.88,015 - 9 3 ,  w a s  subsequently reduced t o  $132 , 017.88. 

On June  2 1 ,  2 0 0 6 ,  Meridian made a wr i t t en  demand on C r i s t i  

Lor t h c  assessrncnt. Apparently noL having a response,  on Ju ly  

2'7,  2 0 0 6 ,  Meridian paid t.he NYSUTE' t he  agreed assessment of 
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$132,017.88. 

Upon f u r t h e r  detnand for payment of t h e  assessnlent: i n  

)kcember of 2 0 0 6 ,  C r i s t i ,  hy l e t t c l r  of its attorney dated January 

1 5 ,  2 0 0 7 ,  refused t o  m a k c  payrrient. C r - i s t i  refused t o  pay because 

i t  be l ieves  : (i) t h a t  a concurrent. Audit Ver i f i ca t ion  L e t t e r  Lo 

C r i s t l i  f r o m  t he  NYSDTF determined [;hat a l l  work performed by 

Cristi should not have been assessed  a.ny s a l e s  t ax ;  (ii) it  was 

t h e  r e s p o n s i b i l i t y  of Mcridiari to rcyucst  a r e s a l e  of s e rv i ces  

c e r t i f i c a t e  from Cri s t i  , wllic:.l-1 would have eii:;ured t h a t  t h e  

services were not subject t o  s a l e s  tax, ;  arid (iii) Merlidian should 

have appealed the asscssrnent . 

I n  add i t ion ,  Cr-isLi submits the a f f i d a v i t  of Howard 

Komendaiit , w h o  expla ins  t h a t  '' [i] f Meridian is assessed s a l e s  t-ax 

for i t s  sale [of s e rv i ccs l  to t h e  [PANYNJ] , that docs not mean 

t.hat C l r i s t i  w a s  ob l iga t ed  t o  charge sales t a x .  C r i s t i ' s  services 

Lo Meridian were foi-  r e s a l e  l o  the  LPANYNJ,  and] would not 

include sales t ax  - - .  . ' I  

On i t s  cou.nterc:laim, Cristi inaj  n t a i n s  that i t  properly 

b i l l e d  Meridian f o r  s e r v i c e s  , 

deduct ions f r o m  t h e  amount due , disingenuously claiming that 

C r i s t i  b i l l e d  f o r  services that i.t d i d  not: percorm. C r i s t i  seeks 

t h e  balance due for i t s  services of $63,534.00. 

ANALYSIS 

and Mcridian improperly took 

Summary judgment is  t o  he used sparingly, and should on1.y he 
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granted i f  each p a r t y  establishes t h a t  there are no t r i a b l e  

issues of f a c t  ( A n d r e  v Poi-r-ler‘ov, 3.5 N Y 2 d  361 [1974]; Mosheyev v 

Pilevsky, 283 AD%d 463 [2nd U e p t  20011) and makes a pr ima f a c i e  

showing of erititiernent t o  judgment. as a matter of law (Alvarez v 

Prospect. Hosp. , 68 NY2d 3 2 0  [1386] ; Zuckerman v City of N e w  York, 

4 9  NY2d 5 5 7  1 3 . 9 8 0 1 ) .  

Only after the rnovi.lng party has made such a showing i s  Lhe 

o ther  p a r t y  then r equ i r ed  110 come forward  w i t h  pr.-oof i n  

ev iden t i a ry  form e s t a b l i s h i n g  t h e  exi.stence of t r i a b l e  l i ssues  of 

f a c t ,  o r  an acceptable  excuse for hi.s f a i l u r e  t o  do so. 

Zucker-man, 4 9  NY2d a t  5 5 7 ;  Davenport v Cgunty o f  Nassau, 2 7 3  AD2d 

4 9 7  (2’ld D e p L  2 0 0 1 . ) .  F i n E i l l y ,  upon the rnot:ion and t-he cross  

motion f o r  summary judgmcnt , the nonmovaiit i s  entitled to the 

b e n e f i t  of every favorable in ference ,  and, i n  any event, the 

evidence shal.1. be viewed i n  a l i g h t  most favorable  t o  the 

nonrrmvant.. Louniakov-v M.R.O.D. Rc.3Lt.y C o r y ) .  , 2 8 2  A132d 657 (2nd 

Uept 2 0 0 1 )  - 

Meridian’s Motion for Summary Judgmen t  

Meridian has subrnitted evidence that. i t  w a s  assessed t a x  for 

services performcd by Cristi, proof t h a t  t he  s e r v i c e s  a s  pr iced  

i n  the Subcontract i.ncluded sal.es t.ax, proof t h a t  t h e  t a x  w a s  

paid t o  t h e  NYSDTF, and proof t.haL C r i s t i  agreed t o  indemnify 

Meridian for “ a l l  (:larims arid d ~ i r ~ i a ~ ~ e s  a r i s i n g  fr-orn [ C r i s t i ’  SI 

performance of [ t h e  Subcontrac-t . . . . I . ’ I  
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Despite assurances froin C 1 , i s t . i  3 expert  tha t  Meridian's 

being assessed for- sales t.ax on C r i s t i ' s  s e rv i ces  does not mean 

t h a t  C r i s t i  w a s  ohligatcd t o  cliarye s a l c s  t a x ,  the  Subcontract 

s t a t e s  clearly thal: the consider-ation incl.udea sales t a x .  

Schedule A t o  t h e  Subcont.ract also makes reference t o  p r i c e s  "per 

year  including salcs t a x .  

Thus,  i t  docs not  matter- whether C r i s t i  o r  Meridian would be 

responsible for- s a l e s  t a x  i n  the normal course of b u s i n e s s .  By 

t h e  p l a i n  meaning of the Suhcont-rack (Levine v S h e l l  0j . l  C o .  , 28 

NY2d 2 0 5 ,  2 1 1  [1371]), C r i s t i  agreed to pay t he  s a l e s  t a x ,  and 

also agreed t o  indcnmify Meridian f o r  claims and damages a r i s i n g  

out  of t h e  Subcontract. A t  t h c  very least, Meridian has 

demonstrated the r i g h t  L o  be indemnified for t h e  c o s t s  pa id  t o  

t h e  NYSDTF on behalf of C r i s t i .  1 , o s c a l z o  v L u p i n a c c i ,  275 AD2d 

349 (2"" Dept 2 0 0 0 )  ( a c t i o n  for iricierrir-iific:ation accrues w h e n  k h e  

NYSDTF has been pa id)  ; see also McI3errnot.t v C i t . y  of New York ,  5 0  

NY2d 2 1 1 ,  2 1 9  (1980); &issman v S-inorm Deli, 8 8  N Y 2 d  4 3 7  ( 1 9 9 6 )  

( indemnif icat ion i s  primary o b l i g a t i o n )  . 

I n  response +LO this dcmonst-r-ation, C r i s t i  argues t h a t  a 

concurrent A u d i t >  VcrificaLiot-1 L e t t e r  k n  C r i s t i  from the  S t a t e  of 

N e w  York, covering the period of I:he Subcontract (September 1 , 

1 9 3 8  through August. 3 1 ,  2 0 0 6 )  determined t-l-iat a l l  work performed 

by C r i s t i .  f o r  Meridj-an w a s  f o r  resale and should not have been 

assessed any sales tax. T h e  1 e t t c : r  riiakes 110 such .  sL. :a tcrr~er i t ;  the 
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letter i s  simply evidence that. 113 t axes  werc chic on t h a t  d a t e .  

Indeed, i t  i s  unsurpr i s iny  t h a t  t-here may have been no taxes  due, 

as Meridian paid t he  assessment. f o r  C r i s L i ’ s  services a month 

( J u l y  2 7 ,  2 0 0 6 )  bcfore [;he end of  t h e  aud i t  period (August 31, 

2006) . Thus, the A u d i t .  V e r i f i c a t i o n  Lctt .cr  docs riot provc t h a t  

110 sales taxes w c r e  pciyable, blut on1.y that. 311. taxes  have been 

paid - an a s s e r t i o n  t o  which Meri-dian can a t t e s t .  

C r i s t i  a l so  argues t h a t  j . t  w a s  t.hc r e s p o n s i b i l i t y  of 

Meridian t o  reques t  a r -esale  certri f ic:ate from C r i s t i ,  before 

se rv i ces  were rendered, whj ch would havi.. ensured t h a t  thc  

s e r v i c e s  w e r e  not  subject.  t.o sales t a x .  T h i s  a s s e r t i o n  i s  

unsupported by cviderice OT any aqrccmcnt o r  o the r  ob l iga t ion  

between t h e  parties. I11 all events, Lhe prresurriptior-i of N e w  York 

Tax Law i s  that: “a11 r e c e i p t s  for . . - se rv ice  . . . are  subjec t  t o  

t a x  until the contr-ary i s  esl ,abl i .shed.”  20 NYCKII 532.4 (a) (1) . 

Thus, the f a i l u r e  of M e r i d . a r i ,  a s  a r e s e l l e r  of the se rv ices ,  Lo 

provide R r e s a l e  c e r t i f  icat .c  places a t  least, a par t ia l .  burden, 

un less  r e f u t e d ,  upon CrisLi t o  col1,ect. and pay t.hc tax. 

C r i s t i  a l s o  maintains  Lhat  t he  cont rac t  f o r  s e rv i ces  between 

Meridian and PANYNJ indicale:; that. s a l e s  t o  tlic PRNYNJ  a re  exempt 

from local sales and cornpensating use taxcs  , and. genera l ly  from 

federal t a x a t i o n .  T h i s  d q ~ i n i e n L  i s  uriavai l i r ig .  F i r s t  , whether 

Meridian i o  e n t i t l e d  t o  charge t.hc PANYNJ sales t ax  i s  not  

direcL1.y relcvanL to whether C r i s t i  rnust cliarqe s a l e s  t a x  t o  
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Meridian. Second, t-hc. NYSUTF cicter-mi.ned t.liat Lhe se rv ices  were 

Laxable. A s  such, both Meridian and C r i s t . i  a r e  respons ib le  f o r  

t h e  t a x  unless  they  prove t.hc?t_ t:l-;e s e rv i ces  w e r - e  not. t axable .  

SCc 2 0  NYCKR 5 3 2 . 4  (b) (1) (”bur-den of proving t h a t  any r e c e i p t  

. - .  is not taxable shall. bc. upon t.he person requi red  t o  collect 

t h e  t a x  and the  cusLoiiier”) (cniphasis added) . 

F i n a l l y ,  C r i s t i ,  w h o  f a i l e d  t o  respond t o  demands f o r  

payment of the t a x  assessment u n t i l  ~ ~ a n u a r y  oC 200’/, s t a t e s  t h a t  

Meridian should have appcaled t h c  assessment s i n c e ,  again,  work 

f o r  t he  Port Author i ty  of Ncw Yor-k i s  non-taxablc .  The deadl ine 

for- appeal would have bccri 1 j p f o i - C  October of 2 0 0 6  , some I20 days 

( 3 0  days t o  respond, 30 days t o  f i l e  a p r o t e s t  before  imposition 

of n st:atutory f ixed  assessment) 

22, 2 0 0 6 .  Cr- is t i  cannot suggest Mer-idian should have appealed 

w h c r i  Cristi would riot even acknowledge, o r ,  indeed, even 

o f f i c i a1 l .y  reLute,  the debt w i t h i n  the allowable window for- 

appea l .  

after not.ice, which w a s  on May 

The cour t  has considered Cristi’ s remaining arguments on: 

( i)  t a x a t i o n  methodologies f o r  Penn Station; ( i i )  whether taxes  

were rcgu1ar:ly char-gecl for se rv ices ;  and (iii) that. t h e  

Subcontract should be reEoi-med to r-cf l e c t  C r i s t - i  s understanding 

of the agreement - They a r c  all. without; meri t  

A s  Meridj an l i a s  dernonstx-atE!d erititlemcnt t o  Judynient as a 

matter of law, and C r i s t r i  has failed to ra i .se  any issues of f a c t  
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as t o  why t r i a l  by j u r y  i s  necessary,  sumr-nary judgment is 

granted .  N o n e t h e l c s s  , a l t h o u y h  t:he Subcontract provides for 

reimbursement of legal expenses, Meridian‘s request for 

a t to rneys ‘  fees i~s denied. Meridian lids railed t o  submit any 

cvidencc of l i t i g a t i o n  expenses w i t - l - i  t h e i r  inot.ion, 

Cristi’s C r o s s  Motion f o r  Summary Judgment 

O n  i t s  coul-iter-cI.airn, C r i  s t i  maintains Lhat. i t  properly 

b i l l e d  Meridian for sei-vj. ces , arid Meridian disingenuously and 

improperly t o o k  a dcductiori frorri L h e  arriount due f o ~  se rv i ces  

billed arid riot, perforinecl. Ricardo Lopez, V i c e  President of 

Cristi, has submitted an a f f i d a v i t  st:atiiig t h a t  Meridian uses a 

“Kej ected Schedule" t o  demonstrate t-hat C r i s t i  w a s  b i l l i n g  for 

se rv ices  not performed, arid that .  the evidence denionstrates t h a t  

no amounts wcrc b i l l e d  for- these s e r v i c e s ,  and t h a t  Meridian i s  

at tempting t o  dcccive Llie court - 

i n  support  of L h t s  a s s e r t i o n ,  Lopez  submits a 2 0 0 4  schedule 

showing t h a t  t he  e n t r i e s  next. t o  t-he l i n e s  f o r  t he  servrices i n  

content ion a r e  b l ank ,  and r e f e r s  t.n ar in t l ie r  2 0 0 4  schedule (with 

di.f f e r e n t  c a l c u l a t i o n s )  suhrr i i t ted by Meridian However, the 

schedule upon which Mcrlidiari base:: i t s  r i g h t  t o  a deduction is a 

2 0 0 5  schcdulc - Sfe B r o w r i l : j . e l  d A f  f ii-mation, Exhibit A .  

A s  such,  tlic skeLchy evidence p a t e n t l y  f a i l s  t o  demonstrate 

ent i t lcrnent  t o  judgment as a itiatter- of l a w .  Sununary judgment  on 

t h e  counkerclaim is dcnri ctd.  

S 
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Accordingly,  i t  is hci-cby 

ORDERED t h a t  L h e  rnot.i on of p l a i n i . i f  f ,  M e r i d i a n  Management 

Corporation, f o r  surnrnary judgi-neni 01-1 t he  compl ai ,nt  i.s granted, 

and t he  C l e r k  of t h e  Cour-t. i s  ciir-cct-ed L o  entei-  judgment: i n  favor 

of the  p l a i n t i f f  arid agairist  defendants I C r l i s t i  Cleaning Service 

Cor-p., in t he  amount of $132 I Ol-/. 8 8 ,  togeLher with i n t e r e s t  as 

praycd f o r  allowable by l a w ,  unlr i l  t he  da t e  of e n t r y  of judgment, 

as ca l cu la t ed  by thc: C l ~ r k ,  and t h e r e a f t e r  a t  t-hc s t a t u t o r y  r a t e ,  

toge ther  w i t h  cosLs and disburserncnts t o  be taxed by the Clerk 

upon submission of an npproprriat-c b i l l  of cosLs; and it i s  

f iir t he r 

ORDERED t-hat t he  crc):;:; mot i 011 of defendaril: C r i s k l i  Cleaning 

Service Uorp . f o r  sumrnar-y j udgmctnt. on i L s  second counterclaim for 

amounts due and owing i o  derii ed; arid i t  i s  f u r t h e r  

ORDERED k h a t  p l a i n t i f f ' s  clair>\ f o r  a t to rneys '  f ee s  and the  

counterclaims of defer-idant. a r e  hcreby severed, and ac t ion  on the 

claim 

Dated : 

arid count e 7- c: 1. a i ins s l i i i  1 1 
" I  

cc1nt 1 I l L l c !  , 

ENTER : 
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