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WILLIAM J. DAVIS, J.:

By notice ol motion dated Seplember 5, 2008, counsel [or
deflendanl.,, Board of Managers of 200 Riverside Boulcvard at Trump Placc
Condominium (“Board of Managers”), moved for an order 1) confirming
the reporlt of Referce Trwin Kahn, [sg.; 2) dirccting disbursement of
the surplus monies in this action for foreclosure and sale of a
residential condominium apartment, pursuanl to Mr. Kahn'’s report; and
3) referring this mattcer to a Spccial Referce to ascertain and report
tLthe amount due to the BRoard of Managers as and for allorneys [ees and
disbursemcnts in this action. It should be noted that by order cntcred
May 29, 2008, this Court confirmed the Report of 5Sale of Releree Ruth
Gursky, Fsqg. and appointced Mr. Kahn to report on the amount due to the
Board ol Managers and any other person who may have a lien on surplus

monies from the subjecl sale, and Lo ascertain the priority of those

liens.



Mr. Kahn indicates in his August 8, 2008 report that this
foreclosure and sale action was commenced by Lhe holder of the first
mortgage on the apartment, and that following said sale, surplus
monies of $84,972.91 wecre paid to the Commissioncr of Finance of Lhe
City of New York. The Board of Managers then filed its claim for
surplus monics, based upon unpaid common charges, on October 23, 2007,
and defendant, Margarida De Brito, Lhe former owncr of the apartment
and Lhe holder of the cquity of redemplion of the morlgaged premises,
filed her claim for surplus monies on January 25, 2008. According to
Mr. Kahn, although a lien and judgment secarch disclosced a judgment
against De Brilo for the amount of $250.00 in favor of defendant, the
Commissioner of Jurors, and a judgment againsl defondant Moline Ng,
the morlgagor of the apartment, [or the amounl of $570.000 plus
5158.52 in inlercst in favor of defendant, the New York City Parking
Violaltions Burcau, neither these defendants nor any other partics
filed a noltice of claim for the surplus monies in this maller.

Mr. Kahn determined Lhal pursuanl to Real Property Law §339-7,
the surplus monies should be paid [irst to Lhe Board of Managers' in
the sum of 511,153.42 in payment of all sums due for unpaid common
charges and assessments owed on the subject aparlment. Mr. Kahn also

determined Lhat with no other indlviduals or enlilics making a claim

" Although Mr. Kahn indicates in Paragraph 17 of his report
thal payment should be made to the “Board of Managers of Evans
View Condominium,” this is clearly an error and it should recad
Board ol Managers of 200 Riverside Boulevard at Trump Place
Condominium, which is, in fact, referenced throughout the report.
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to any of Lhe surplus monies, the bhalance, alter payment of all sums
due to Lhe Board of Managers, including legal fees and dishursements,
should be released to Margarida De Brito. Mr. Kahn noted Lhat he did
not recelve any objections to his report, nor did he get any requests
for a formal hearing.

With respect to confirming Releree Kahn’s report, “it 1s well-
established that the report ol a Referce shall be contirmed whenever
the findings contained therein arc substanlbially supported by Lhe
record and the Referee has clcarly defined Lhe issues and resolved

malbers of credibility.” Kaplan v Einy, 209 AD2d 248, 251 (17 Dept.

1994); sce also Melnilzky v Uribe, 33 AD3d 3/3 (17 Dept. 2006). Since

Releree Kahn’s function of reporting the amounts due to lienholders of
the surplus monies in Lthis action and of ascertaining the priority ofl
such liens had nothing to do with resolving mattcrs of credibility,
and there were no hearings or transcripts [or Lhis Courl Lo review, we
Lurn Lo Lthe issue of whether or not Releree Kahn properly exercised

his discretion here. See Kaplan v Finy, 209 ADZ2d at 2571,

In Lhe instant matter, Rcoferce Kahn providenlly exercised his
discrellion becausc his findings are substantially supported by both
the rccord and the case law. The record supports Refcorec Kahn's
delerminalbion that thce Board of Managers established its lien on the
surplus monies in this matter. Said lien is a statutory lien for the

unpaid common charges, pursuant to Rcal Property Law $339-z, and it

takes priority over all other liens, except liens for taxes on the
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unit and liens for all sums unpaid on a first morlgage. See Real

Property Law $339-z; Bankers Trust Co. v Board of Managers ol the Park

900 Condominjium, 81 NY?d 1033, 1035-103¢ (1893). Since therc were no

tax issues noted in the moving papers, and there wero no unpaid sums
on the Tirst mortgage in this surplus monies proceeding, Referee Kahn
correctly delermined thal the surplus monies should be waid First to
the Board of Managers in Lhe sum of 511,153,472, Referec Kahn also
correctly determined that the palance of the surplus monies, after
payment of Board of Managcrs’ legal fees and disburscments, should be
released to De Brito. Pursuant to Arlicle 5, Section 5.5(¢) of the
Condominium’s by-laws, Lhe Board of Managers is entitled to recover
its attorncys’ fecs and disbursemenls incurred in any procceding
broughl: to collecctk unpaid common charges or assessmenls.

The Board of Managers is entilled to an order directing payment
as set forth in Referee Kahn’s report.. gee RPAPL $1362(1). The Board
of Managers is further entitled to an order referring this matter Lo a
special Referce to delermine the amounl due to the Board of Managers
for attorneys’ fecs and disbursemcenl s, Sec RPAPL $1361(2).

Accordingly, the Roard of Managers’ unopposed motion to conflirm
Lhe report of Refeorec Irwin Kahn is gqranted and the report is ratified
and confirmed. The disbursement of the surplus monics in Lhis matler
1s hereby ordered and directed to take place as set [orth in Referce

Kahn's August 8, 2008 report. It is further ordercd thal. this action

is referred to I@\}J‘\’J\)/KF\\_\N\'E.EQ_‘ 299 BROP\C{\UP“/ N"‘/' 'N"‘j_ 10007
(7< (212) 2271-8015
J.8.C. 4




[* 6]

in order to ascertain and report the amount due Lo the Board of
Managers [rom the surplus mon‘es [or attornecys’ fees and
disbursements.

This constitutes the decision and order of the court.

DATED: !O“b/ 06




