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P R E S E N T :  

HON. RERNADETTE BAYNE 

Justice. 

GREGORY McCOY, 

Plaintiff, 

- against - 

TRANSPORT INTERNATIONAL POOL, INC., d/b/a 
GE CK’ITAL MODULAR SPACE, 

Defendants. 

TRANSPORT INTERNATIONAL POOL, INC., d/b/a 
GE MODULAR SPACE W a  GE CAPITAL MODULAR 
SPACE. 

Third-party Plaintiff, 

- iigi11A - 

DHL E: PRESS (USA), INC., Ub/a DHL EXPRESS, 

Third-party Defendant. 

At an IAS Term, Part 18 of 
the Supreme Court of the 
State of New York, held in 
and for the County of Kings, 
at the Courthouse, Brooklyn, 
New York, on the 17‘h day of 
September 2008. 

DECISION AND ORDER 

Index No. 15389/06 

The foll ,wing papers numbered 1 to 7 read on this motion: PaDers Numbered 

Notice of Motion/ 
Affidav. ts (Affirmations) Annexed 
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Affirmations in Opposition- 

Reply Affirmations 

3-5 

6-7 

-’laintiff in the instant action claims that on March 15,2005, he sustained serious injuries 

when he tripped and fell upon i n exterior set of st airs connected to a modular office trailer 

situated on premises located at 460 12‘h Avenue in New York, New York. The aforementioned 

trailer was owned and supplied by defendanvthird-party plaintiff TRANSPORT 

INTERNATIONAL POOL, INT., d/b/a GE CAPITAL MODULAR SPACE (hereinafter 

TRANS PORT) and leased to and utilized by the plaintiffs employer, third-party defendant, DHL 

EXPRESS (USA), INC., d/b/a !IHL EXPRESS, (hereinafter DHL). 

‘Third-party defendant IIHL now moves this Court for summary judgment and dismissal 

of defendanthhird-party plainti .‘f TRANSPORT’S action, as against them, pursuant to CPLR 

$3212, on the grounds that there are no triable issues of fact and defendanvthird-party plaintiff 

TRANSPORT cannot establish a prima facie case against them. In support of their motion, 

third-p;&ty defendant DHL argues that the plaintiff has no right of recovery against them and that 

the thin‘-party claims are barred by the exclusivity provision of the workers’ compensation law. 

Specifically, third-party defendant DHL argues that the workers compensation law precludes 

third party contribution and indemnification claims unless the plaintiff has sustained a “grave 

injury”, or the claim is “based I pon a provision in a written contract entered into prior to the 

accidenl or occurrence, by which the employer has expressly agreed to contribution to, or 

indemnification of, the claimant or person asserting the cause of action, for the type of loss 

suffered.” Third-party defendartt DHL further contends that the plaintiff has not sustained a 
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“grave injury” as defined by the workers’ compensation law, and that the language contained in 

the lease agreement contract between defendanthhird-party plaintiff TRANSPORT and third- 

party defendant DHL is “generally worded”, and as such, it was never intended to circumvent the 

provisions of the Workers’ Cornpensation Law and it cannot be construed to usurp the provisions 

of the Workers’ Compensation Law. Specifically, third-party defendant DHL argues that “the 

lease does not specifically state that the third-party plaintiff is entitled to be indemnified for 

injuries to the insured’s employees in the course of their employment.” 

Defendanvthird-party plaintiff TRANSPORT also moves this Court for an Order 

pursuant to CPLR $3212 granting them summary judgement dismissing both the plaintiffs 

complaxt and third-party defendant DHL’s counterclaims on the grounds that no issue of 

materia’ fact exists and as such, defendanuthird-party plaintiff TRANSPORT is entitled to 

judgement as a matter of law. gefendanuthird-party plaintiff TRANSPORT also moves for a 

further Qrder pursuant to CPLF: 53212, granting fhem summary judgement on their third-party 

action f ir indemnification and ,attorneys fees as a7ainst third-party defendant DHL. In support of 

their contention that the plainti ’f s case against them should be dismissed, defendanuthird-party 

plaintiff TRANSPORT argues .hat there is no proof that they caused, created or had any notice, 

either actual or constructive, of the allegedly dangerous condition that allegedly caused the 

plaintifj’s accident. In support of their contention that they should be granted summary 

judgement as against third-party defendant DHL, defendanthhird-party plaintiff TRANSPORT 

argues that the contract between the parties requires third-party defendant DHL to indemnify 

defendadthird-party plaintiff ‘TRANSPORT for all personal injury claims arising from the use 

of the trailers and staircase, and to pay for defendmtlthird-party plaintiff TRANSPORT% 
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attorneys’ fees. Defendanuthird-party plaintiff TUNSPORT hrther contends that third-party 

defendant DHL has offered nothing that would prove that the lease agreement in question, 

including the indemnity provis on, was not in effect on the date of the plaintiffs accident. Based 

on the foregoing, defendantlthird-party plaintiff TRANSPORT also argues that third-party 

defendant DHL is unable to prove their counterclaims seeking indemnity andor contribution 

from, a~ ,d judgement over and against defendadthird-party plaintiff TRANSPORT. 

In opposition to the mo:ion by third-party defendant DHL, defendmuthird-party plaintiff 

TRANSPORT reiterates the argument made in their own motion for summary judgement, 

arguing that the lease agreement makes it clear that they are entitled to indemnification and 

attorney’s fees from third-party defendant DHL. Defendantlthird-party plaintiff TRANSPORT 

argues 1 hat 8 1 1 of the New York State’s Workers’ Compensation Law does not preclude their 

third-party action because this action falls within the exception to the Workers’ Compensation 

Law that permits a claim for indemnification where it is based upon a provision in a written 

contrac entered into before the accident. Not surprisingly, defendanuthird-party plaintiff 

TRANSPORT also states in its opposition papers that it agrees with third-party defendant DHL’s 

argument that the plaintiffs action as against defendanuthird-party plaintiff TRANSPORT 

should be dismissed as a matter of law. 

In opposition to defend,mtlthird-party plaintiff TRANSPORT’S motion for summary 

judgement, third-party defendant DHL reiterates the arguments set forth in their motion for 

summary judgement. Specifically, third-party defendant DHL argues that defendadthird-party 

plaintif.’TRANSPORT cannot satisfy any of the ;,rerequisites set forth in $1 1 of the Workers’ 

Compwsation Law that would permit it to maint, iin its claim against third-party defendant 
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DHL, because the plaintiff has not sustained a “grave injury‘’ as defined in the statute, and the 

contract between the parties does not require third-party defendant DHL to indemnify 

defendmuthird-party plaintiff ‘,’RANSPORT for the loss in question. Third-party defendant 

DHL argues that a review of the plaintiffs bill of particulars as well as his medical records 

clearly demonstrates that the plaintiff has not sustained a “grave injury”. Third-party defendant 

DHL hrther argues that a review of the lease agreement contract in question “does not reveal any 

direct or specific language whereby [third-party ckfendant] DHL unambiguously and expressly 

provides that [defendant]-third party plaintiff [TRANSPORT] is to be indemnified for injuries 

sustain1 ,d by employees in the Ijcope of their employment”. Interestingly, third-party defendant 

DHL’s opposition papers are s lent as to defendadthird-party plaintiff TRANSPORT’S request 

for dismissal of third-party defendant DHL’s counterclaims. 

The plaintiff opposes both motions, initially stating that he has no position on that portion 

of defendanuthird-party plainti ff TRANSPORT’S motion which seeks contractual 

indemnification from third-party defendant DHL. Regarding those portions of the motions 

seekin1 summary judgement against the plaintiff, the plaintiff argues that questions of fact exist 

which equire that the motions be denied. Specifically, the plaintiff points to conflicting 

testimony between the witness for defendmuthird-party plaintiff TRANSPORT and the witness 

for third-party defendant DHL regarding notice of the defect in the subject stairs as well as 

conflicting testimony regarding the wood braces that were placed and used under the subject 

stairs. The plaintiff further ar;:ues that by the lanyuage in the lease agreement between 

defendanuthird-party plaintiff TRANSPORT and third-party defendant DHL, defendadthird- 

party plaintiff TRANSPORT retained responsibility for the delivery, set-up, installation and 
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maintenance of the leased equhment, including the aluminum steps, and more importantly, 

defend2 nuthird-party plaintiff ‘TRANSPORT retained the right to make periodic inspections of 

the equ-pment. 

In reply to both the plaintiffs and third-party defendant DHL’s opposition papers, 

defendadthird-party plaintiff ‘TRANSPORT reiterates its’ argument that the plaintiffs 

complaint should be dismissed as a matter of law contending that they had no notice of and did 

net cr:. 1 ,  the cwditinn compliiined of, and that p i r w a n \  to the l c ~ i \ ~  arc-rinciit, thcy werc nnt 

responsible for maintaining the stairs in a safe condition. Defendmuthird-party plaintiff 

TRANSPORT argues that it did not own the property upon which the subject accident occurred, 

and as ! uch, it is not an “out ofpossession” landlord as suggested by the plaintiff, and they 

cannot be held liable for non-specific building code violations that were never previously pled. 

Finally. defendadthird-party plaintiff TRANSPORT repeats its’ contention that it is entitled to 

summa y judgement on its’ claims for indemnification and attorneys’ fees from third-party 

defendant DHL as a matter of law because the indemnification provision in the lease agreement 

“fits sq iarely into [the] exception to the Workers’ Compensation ban on litigation against an 

employer”. 

tn reply to the opposition papers submitted by the plaintiff and defendanvthird-party 

plaintiff TRANSPORT, third-party defendant DHL repeats its’ arguments that the plaintiff 

cannot establish a prima facie case of negligence as against defendanuthird-party plaintiff 

TRANSPORT, that there are no triable issues of fact with regard to third-party defendant DHL, 

and that the indemnity language contained in the lease agreement contract “does not specifically 

state t b  It the thi rd-party plaintiff is entitlcd to be intlvinnificJ for injuries to the insured’s 
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employees in the course of their employment” 

Summarv iudpment standard 

The proponent of sumniary judgment motion must make a prima facie showing of 

entitlement to judLgnent as a matter of law, tmdcriy sufficient cl-idencc to slimiiute my 

material issues of fact from the case. See Alvarez v Prospect Hospital, 68 N.Y.2d 320,324 

(1986); Zuckerman v City of New York, 49 N.Y.2d 557, 562 (1980); Sillman v Twentieth 

Centurv-Fox Film Corn., 3 N.Y.2d 395,404 (1957). Failure to make such a showing requires 

denial of the motion, regardless of the sufficiency of the opposing papers. Matter of Redemption 

Church of C h s t  v Williams, 84 A.D.2d 648, 649 (3rd Dept., 1981); Greenburg v Manlon Realty, 

43 A.D 2d 968, 969 (2nd Dept., 1974); Winegrad v New York University Medical Center, 64 

N.Y.2d 851 (1985). 

3PLR 5 3212 (b) requires that for a court to grant summary judgment the court must 

determine if the movant’s papers justify holding as a matter of law, “that the cause of action or 

defense has no merit.” The evidence submitted in support of the movant must be viewed in the 

light most favorable to the non-movant. Marine Midland Bank. N.A. v Dino & Artie’s Automatic 

Transmission Co.. 168 A.D.2d 610 (2nd Dept., 1990). Summary judgment shall be granted only 

where there are no issues of ma.teria1 fact and the evidence requires the court to direct judgment 

in favor of the movant as a matter of law. Friends of Animals. Inc., v Associated Fur Mfrs., 46 

N.Y.2d 1065 (1 979). 

Discussion 

‘ t  is well settled in New York State that a landowner has a duty to keep the land 

reasona ’ly safe for persons on the land, Basso v. Miller, 40 N.Y.2d 233, 386 N.Y.S.2d 564, 568, 
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352 N.E.2d 868 (1976). For a landowner to be liable to a person on the land for an injury caused 

by a condition on the land, the plaintiff must establish three basic elements (aside fiom causation 

and injl 7): a dangerous condition existed on the land; the owner created or had notice of the 

condition; and the owner failed to take reasonable measures to protect persons on the land fiom 

the condition. A landowner's duty regarding dangerous conditions on the land exists regardless 

of the cause or nature of the condition. Liability may attach to a landowner whether the danger is 

posed bv a marl-made stnictnre 01- device on the Lmd. or arises fiom such commonplace 

circumstances as the spilling of liquid, or the accumulation of debris. See generally, Drake v. 

State, 97 Misc.2d 1015,416 N.Y.S.2d 734, (Ct.C1.1979), affd on the opinion below, 75 A.D.2d 

1017,432 N.Y.S.2d 676 (4'h Dept., 1980); Buckowski v. Smith, 185 A.D.2d 556, 586 N.Y.S.2d 

386, (3'" Dept., 1992); Schechtrnan v. LaDpin, 16; A.D.2d 118,554 N.Y.S.2d 846, (1" Dept., 

1990); G o s h  v. La Mora, 137 A.D.2d 941, 525 N.Y.S.2d 66, (3'd Dept., 1988); Piacauadio v. 

Recine I Lealtv Corp., 84 N.Y.2d 967,622 N.Y.S.2d 493,646 N.E.2d 795 (1994); Downev v. 

R.W. Gmaghan, 198 A.D.2d 5 70,603 N.Y.S.2d 222, (3rd Dept., 1993); Farina v. A.R.A. Servs., 

- 9  Inc 15 A.D.2d 456,542 N.Y.S.2d 246, (2nd Dept., 1989); Gordon v. American Museum of 

Natural History, 67 N.Y.2d 836, 501 N.Y.S.2d 646,492 N.E.2d 774 (1986). 

Of course, the mere fact that a dangerous condition exists on a piece of property does not 

automatically make the owner liable for injury caused by the condition. A property owner is not 

an insurer of the safety of those on the land. Thus, in light of the owner's duty to exercise only 

reasonable care, liability norma:.ly attaches only where the owner had actual or constructive 

notice oC the dangerous condition. See Bamabv v. Rice, 75 A.D.2d 179,428 N.Y.S.2d 973, (3rd 

Dept., 1980); Piacauadio v. Recine Realtv Corp., k-'122 N.Y.S.2d at 494; Gordon v. American 
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Museum of Natural History, 5011 N.Y.S.2d at 647; Santoni v. Bertelsmann Property, Inc., 21 

A.D.3d 712, 800 N.Y.S.2d 676 (1" Dept., 2005); Zanki v. Chill ,  2 A.D.3d 197,768 N.Y.S.2d 

471 (lst Dept., 2003); Katz v. Seminole Realtv Corn., 10 A.D.3d 386, 780 N.Y.S.2d 778 (2nd 

Dept., 2004). A landowner has constructive knowledge of a dangerous condition only where the 

condition is "visible and apparent" and existed for a sufficient period of time so that the owner 

should ~iave discovered it, m i o n  v. American Museum of Natural History, 501 N.Y.S.2d at 

647. However, a property owner's general awareness that a dangrrous condition may exist does 

not constitute notice of a particular dangerous condition, Piacauadio v. Recine Realty Corn., 622 

N.Y.S.2d at 494; I-lc)idcw t . A h ~ ~ ~ ~ l c L l ~ ~  J l u ~ ~ i n i  L iSLiim1 h l i ~ i c ~ i  \ supra. 

Even where a property owner has no actual or constructive notice of a dangerous 

condition on the land, the owner is liable for injuries caused by the condition where the owner's 

negligence, or the negligence of another person acting for the owner, created the condition, 

Russell v. New York City Housing Authority, 194 A.D.2d 505,599 N.Y.S.2d 576, (1" Dept., 

1993); ~ b b i b  L. i l l ~ ~ ~ ~ p o l l t i ~ i  1 l - i i i + ~ u i - ~ ~ ~ ~ i  A ~ l h i ~ j ,  99 A.D.2d 246,472 N.Y.S.2d 368, (lst 

Dept., 1984); see also Gordon v. American Museum of Natural History, supra. 

Where a landowner has a duty to take measures with respect to a dangerous condition and 

that duty is based on actual or constructive notice of the condition, the owner must act within a 

reasonable time of receiving the notice. Whether the time interval is reasonable depends on such 

factors as how soon someone on the land is likely to encounter the danger, and how serious a 

resulting injury is apt to be; &lrdon v. American hiuseurn ofhatural History, 501 N.Y.S.2d at 

647. 

In this case, the Court is of the opinion that the trailers that defendanvthird-party plaintiff 
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TRANSPORT owned and leased to third-party defendant DHL were premises within the 

meanin<: and contemplation of the law, despite the fact that they were transportable. After 

reviewing the deposition testin ony from the witnesses for both defendanvthird-party plaintiff 

TRANSPORT and third-party defendant DHL, this Court found conflicting testimony regarding 

when the crack in the subject siairs was first noticed or observed, and by whom, and more 

importantly, conflicting testimony and questions of fact regarding who designed and installed the 

wooden braces that were placed under the subjecf stairs. There also appears to be an issue of fact 

regarding if, when, and under what circumstances defendanvthird-party plaintiff TRANSPORT 

was obligated to make repairs to the trailers and more specifically, to the subject stairs. 

[t is well settled that an out-of-possession owner can be held liable for a subsequent injury 

resulting from a dangerous condition on the premises under a theory of constructive notice where 

it has reserved the right to enter the premises to perform inspections. See generally, Guzman v. 

~ L i i  -2; ,’;.LA ~ L ~ u s I I ~ ~  D G L C ~ ~ U L U U L  i ’ ~ d  CO., In(:., 69 N.Y.2d 559, 516 N.Y.S.2d 451, 509 

N.E.2d 51, (Ct. Of Appeals, 1987); Davis v. HSS Properties C o p ,  1 A.D.3d 153,767 N.Y.S.2d 

72 (lst Dept., 2003), leave to appeal denied, 1 N.Y.3d 509,777 N.Y.S.2d 18, 808 N.E.2d 1277 

(2004). “An out-of-possession landlord who reserves a right of entry in the lease in order to 

inspect the premises and make necessary repairs is deemed to have constructive notice of any 

existing statutory violations.”, Spencer v. Schwarzman, LLC, 309 A.D.2d 852, 766 N.Y.S.2d 74 

(Znd Dept., 2003). 

According to the lease agreement in this case, defendanthhird-party plaintiff 

TRANSPORT did specifically reserve the right to enter and inspect the subject trailers and stairs. 

It also cannot be said that the condition complained of was neither structural nor a design defect 
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violative of law. As such, questions of fact exist regarding the issue of notice that precludes 

granting summary judgement to defendadthird-party plaintiff TRANSPORT as against the 

plaintiff. 

It is also well settled in this State that $1 1 of the Workers’ Compensation Law prohibits 

third-party indemnification or contribution claims against employers, except where the employee 

sustained a “grave injury,” or the claim is “based upon a provision in a written contract entered 

into pric c to the accident or occurrence by which the employer had expressly agreed to 

contribution to or indemnification of the claimant or person asserting the cause of action for the 

type of ‘DSS suffered.” See WOJ kers’ Compensation Law 6 1 1. 

n Rodrigues v N & S Eldg. Contrs., Inc., 5 N.Y.3d 427,839 N.E.2d 357, 805 N.Y.S.2d 

299, (Ct. of Appeals, 2005), the Court, citing . ~ I l ~ : c ~ ~ s h r  1 Bru~,I; lhri-l’cih ~ t ‘n i .  b211od UM., 

91 NY2d 577, (1998), opined that despite the Workers’ Compensation Law section that shields 

employers from liability as joint tortfeasors, a third party may recover against an employer 

pursuant to a contract. As the Court stated in Rodrinues, supra: “Indeed, the statute expressly 

permits indemnification claims “based upon a provision in a written contract”.” 

Third-party defendant IIHL argues that the indemnification provision contained in the 

contract between defendanthhird-party plaintiff TRANSPORT and third-party defendant DHL is 

not specific enough and does not state that the third-party plaintiff is entitled to be indemnified 

for injuries to the insured’s employees in the course of their employment. Just as the Court of 

Appeals rejected the identical argument in Rodriwes, supra, this Court finds that language of the 

contract was purposefully intended to indemnify, defend and hold harmless, “defendadthird- 

party plaintiff TRANSPORT, its employees and asents from any and all losses, claims, or 
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liabilitic -s that may arise from, or in connection with, the injury to any person as a result of, in 

whole or in part, the use or condition of the equipment”. This Court finds the language to be 

both clear and unambiguous. Similar to the Court of Appeals finding in Rodrimes, supra, this 

Court also finds that the subject contract and more importantly, the indemnification agreement 

contained therein satisfies section 1 1’s requirement of a “written contract.” Workers’ 

Compel sation Law 5 1 1 requires only that the indemnification claim arise from an 

in?cmn’fis;ltim provision in a written contract entercd into before the injury. Here, the written 

agreement contained an indemnification provision, entered into before the injury occurred. The 

Court in Rodriaues, supra, citirg Flores v Lower E. Side Serv. Ctr.. Inc., 4 NY3d 363 (Ct. of 

Appeals, 2005), also specifically rehsed to impose specificity requirements not contained in the 

statute. “So long as a written indemnification provision encompasses an agreement to indemnify 

the person asserting the indemnification claim for the type of loss suffered, it meets the 

requirements of the statute.” 

n the present case, this Court finds that tk e indemnification section of the subject 

contract more than clearly evidences third-party defendant DHL’s promise to “indemnify, defend, 

and hold harmless” defendanuthird-party plaintiff TRANSPORT, in the event of an injury to 

“any person” as a result of the use or condition of the equipment. As such, that portion of 

defendadthird-party plaintiff TRANSPORT’S motion seeking summary judgement on its claim 

for indemnification and attorneys’ fees, is granted There being no opposition thereto, the 

portion of defendanuthird-party plaintiff TRANSPORT’S motion seeking dismissal of third-party 

defenda it DHL’s counterclaims for contribution and indemnification is also granted. 
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Conclusion 

Accordingly, it is 

IIRDERED, that the portion of defendan! ‘third-party plaintiff TRANSPORT’S motion 

seekinf summary judgement and dismisa~l of the plaintiffs claim is dznicd; and it is furthcr 

ORDERED, that the portion of defendanthhird-party plaintiff TRANSPORT’S motion 

seeking summary judgement 011 its third-party claim for indemnification and attorneys’ fees as 

against third-pxty defendant DHL, is granted; and it is further 

ORDERED, that the portion of defendadthird-party plaintiff TRANSPORT’S motion 

seeking dismissal of third-party defendant DHL’s counterclaims for contribution and 

indemnification, is granted; anti it is further 

ORDERED, that the m.otion of third-party defendant DHL seeking summary judgement 

and dis nissal of the third-party complaint, is denied. 

This constitutes the Decision and Order of the Court. 

E N T E R  

J. S. C. 
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