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SUPREME COURT OF € HE STATE OF N E W  YORK 
COUNTY OF NEW YORIf: I A S  PART 15 

- aga ins t l -  
I 

PEDRO EUSEBIO 
Dedendant . 

_ _ _ _ _ l _ - _ _ _ _ _ _ _ _ _ l l _ l _ _ _ _ _ _ _ _  ---------- 
WALTER B. TOLUB, j. : 

I 

T h i s  i s  P l a i n i t i f f ' s  mot ion  for a n  

Defendant  from prolsecut ing  I t h e  Housing 
I 

Plaintiff e n t i t l e d l  Eusebio v .  Matt, 

and t o  c o n s o l i d a t e ;  said a c t i o n  w i t h  

Index No.112938/08 
M t n  Seq.001 

b 
& 

C o u r t  a c t - i o n  t o  e v k t  

NYC C i v .  Ct. L&T 60219/08, 

t h e  i n s t a n t  p r o c e e d i n g .  

I 
I 

F a c t s  

P l a i - n t i f f  i n  khis a c t i o n  claims t - h a t  he  e n t e r e d  i n t o  a 

w r i t t e n  contract. w ' t h  t h e  Defendant.  to buy the shares and have 

p o s s e s s i o n  of t h e  bpartrnent located a t  58 West 105t" S t r e e t ,  A p t .  

; 

5D, New York, NY (/'Premises") I on May 2 3 ,  2997 by w r i t t e n  
I 

agreement ( "Con t ra&")  (El.. EX. A ,  C o n t r a c t )  . T h e  Contract 
I 

s t a t e s :  I 

I, PEDR0;EUSEBTO do hereby a g r e e  t o  transfer 
( s e l l )  my shares of 58 west 105 t "  STREET 
HOUSING DEVELOPMENT FUND CORPORATION AFT. 5 D  
and all rhy rights shall be included i n  t h i s  

of theseistocks as soon as he sign [sic1 t h i s  
b i l l  of $ale. 
t r a n s f e r l w i . 1 1  be $ 4 , 5 0 0 .  The  dea l  w i l l  [ s i c ]  

e purchaser (beneficiary) is Mr JOHN 
he w i l l  soon  become t h e  s o l e  owner  

and v a l i d  upon d e l i v e r y  of the 
p a r t m e n t  for p e r s o n a l  occupancy by 

The t o t a l  p r i ce  of the 
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the newlowner M r  J O H N  MATT. 

NAME OF  SELLER: PEDRO EUSEBIO 
NUMBER OF SHARES: 3.50 TWO HUNDRED & FIFTY 
ADDRESS  OF PROPERTY: 

NAME OF BUYER: J O H N  MATT 
N.Y. DATE : '*LY 2 3 ,  1997 

58 W 105th St A p t .  5D, 

T h e  contract lwas s i g n e d  b y  both p a r t i e s  and n o t a r i z e d .  

Defendant  c l a i m s  t h a t  h e  never signed t h e  document and t h a t  the 

s i g n a t u r e  i s  a for lgcry.  

P l a i n t i f f  claiims t h a t  or1 t h e  same day that t h e  Contract was 

s i g n e d ,  Defendant  b e n d e r e d  t h e  Certificate of Sha res  t o  t h e  

provision on t h e  reverse side of  t h e  certificate 

Defendant  assured laintiff t h a t  he  wou1.d e f f e c t  

shares  w i t h  t h e  co sent of  the owners of the bui 

Premises t o  t h e  P l b i n t i f f  b u t  d i d  not sign t h e  a s s i g n m e n t  

(P1. Ex. B ) .  

t h e  t r a n s f e r  of 

=l ing ,  HDFC.  

P l a i n t i f f  a l s o  ass  rts t h a t  on t h e  same day  t h e  C o n t r a c t  was 

s i g n e d ,  he  r e c e i v e  L t h e  keys t o  t h e  a p a r t m e n t ,  p a i d  t h e  

maintenance arrear which had  a c c r u e d  a g a i n s t  t h e  Defendant  t o o k  

p o s s e s s i o n  of  t h e  partment. P l a i n t i f f  c la ims  t h a t  he  p a i d  

r e g u l a r  m a i n t e n a n c e  f e e s  d i r e c t l y  t o  t h e  cooperative association 

every month w i t h  h s p e r s o n a l  checks. 

I 
I 
I 

About a year f t e r  t h e  C o n t r a c t  was en tered  i n t o ,  Defendant  

moved t o  an  u n d i s c l o s e d  address i n  Ohio.  Defendant would c a l l  

P l a i n t i f f  a n n u a l l y  and  assure him t h a t  he w o u l d  soon t r a n s f e r  the 

shares  of t h e  apar ment t o  him. 

2 

In January 2006, D e f e n d a n t  changed t h e  locks a n  t h e  P r e m i s e s  
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Defendant d o e s  not  

3 

s p e c i f j c a l l y  oppose P l a i n t i f f ' s  mo t ion  f o r  
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P r e m i s e s  f o r t h w i t h l ,  I Defendant  also c l a i m s  that h e  d i d  n o t  enter 
I 

i n t o  a C o n t r a c t  wikh P J - a i n t i f f  t o  se l l  t h e  P r e m i s e s .  

s t a t e s  t h a t  his s i  n a t u r e  on t h e  C o n t r a c t  i s  a forgery. Defendant. 

f u r t h e r  argues thaL P l a i n t i f f  has n e v e r  p a i d  rent and  that over 

Defendant  

b 

t h e  p a s t  twelve y e b r s ,  I h e  h a s  not had t h e  right to occupy t h e  I 
Premises. I 

I 
I D i s c u s s i o n  

F i r s t  and for most, 1 the Court n o t e s  that Defendant  h a s  not. 

d i r e c t l y  opposed  P k a i n t i f f ’ s  mot-ion f o r  consolidatl on o n l y  

P l a i n t i f f ’ s  motion1 for a s t a y .  CPLR 602  ( a )  s t a t e s  that 
I 

[wlhen abtions involving a common question of 
l a w  o r  f $ c t  a r e  pending before a c o u r t ,  t h e  

on motion, may order a j o i n t  t r i a l  

ns consolidated, and may m a k e  s u c h  
ers  c o n c e r n i n g  p r o c e e d i n g s  t h e r e i n  

to a v o i d  u n n e c e s s a r y  c o s t s  o r  

all. t h e  m a t t e r s  i n  i s s u e ,  may order  

Here, the isshes raised in t h e  Housing C o u r t  A c t i o n  deal. 
I 

with the r i g h t  t o  t o s s e s s i o n  of t h e  P r e m i s e s  and many o f  

P l a i n t i f f ’ s  defenst/s and c o u n t e r c l a i m s  a re  e q u i t a b l e  i n  n a t u r e .  

It i s  a l s o  well s e t t l e d  t h a t  consolidation i.s g e n e r a l l y  

f a v o r e d  by t h e  coukts  i n  t h e  i n t e r e s t  o f  j u d i c i a l  economy and 

ease o f  d e c i s i o n  m king u n l e s s  t h e  p a r t y  opposing the mot ion  

d e m o n s t r a t e s  t h a t  i o n s o l i d a t i o n  w i l l  prejudice a substantial 

r i g h t .  

consolidation willlnot s u f f i c e  t o  b a r  i t  (see, Siegel, N Y  Fra 

128 [2d ed]). In t!he i n s t a n t  makter, P l a i n t i f f  i s  s e e k i n g  a stay 

l + 
I 

I 
The mere fdct that a case may be somewhat delayed by s u c h  

c s  

I 
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n o t  been fully 

evidentiary disputes 

ORDERED that .  .laint.iff's motion to consolidate the above- P 

b r i e f e d  be fo re  this Court and because of t-he 

raised in the in5tan.k motion alone. 

captioned action w'th t h e  action in the Housing C o u r t  entitled 

Eusebio v. Matt, NkC Civ. Ct. L&T 60219/08, is g r a n t e d  and the 

cases are consolidpted under the index number 112938/2008 and the 

consolidated a c t i o n  shall bear t h e  following c a p t i o n :  

I 
I 

Index No.112938/08 
~ ~ . a j n t  i f f ,  

- a g a i n s t +  
I 

Def ndant . E PEDRO EUSEBIO 

I 5 
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and it. i s  f u r t h e r  ' 

consolidated shall 

a c t i o n ;  and it i s  

s t a n d  a s  t -he  pleadings i n  t h e  consolidated 

f u r t - h e r  

ORDERED t h a t  h e  p a r t i e s  a r e  d i r e c t e d  t o  serve a copy of 

t h i s  order w i t h  nopice of en t ry  upon t h e  C l e r k  of t h e  Housing 
t 

C o u r t ;  and it  i s  f r t h e r  U 
t ORDERED that he C l e r k  of  t h e  Housing Court is di rec te t  to 

transfer t h e  a c t i o n  t o  t h e  C l e r k  of t h e  Supl-erne C o u r t ;  a n d  i t  is 

f u r t h e r  I 

ORDERED t h a t  t h e  p a r t i e s  are d i rec t ed  t o  serve a copy 

t h i s  o r d e r  w i t h  no ice of e n t r y  upon t h e  Clerk of the Supr 

C o u r t ;  and it i s  f 

of 

me 

ORDERED t h a t  $pori s e r v i c e  on t h e  C l e r k  of the Supreme C o u r t  

of a copy of th i s  rdc r  w j t h  n o t i c e  of e n t r y ,  t h e  C l e r k  s h a l l  

c o n s o l i d a t e  t h e  pa ers in t h e  actions hereby c o n s o l i d a t e d  and 

s h a l l  mark his rec rds to r e f l e c t  t h e  consolidation; and j . t  is 

f u r t h e r  

6 
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ORDERED t h a t  ~a copy of, t h i s  order with n o t i c e  of e n t r y  shall 

also be served upon the C l e r k  of the T r i a l  Support Off i ce ,  who is 

h e r e b y  d i r e c t e d  t mark the  court.'^ records to r e f l e c t  the .I 
and it i s  further conso 1. ida t i on ; 

ORDERED t at  plaintiff's motion f o r  a stay is rendered moot. 

and it is f u r t h e r  ~ 

Counsel for the  parties a r e  d i r ec t ed  t o  a p p e a r  f o r  a 

conference on Dece m ber  12, 2008 at l l . : 0 0 A M  in room 335 a t  60 

Centre Street. I 

This rnernorandbm 

of the C o u r t .  I 
opinion c o n s t i t u t e s  the decision and order 
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