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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: I A S  PART 15 

AMAGLAMATED DWELLINGS I INC. I 
X _-__________-___-__I___________l_l______ 

Index No. 117239/07 
P l a i n t i f f ,  M t n  Seq.001 

- a g a i n s t -  

IRA BLUTREICH and IRIS BLUTREICH,  

Defendants. 

r- 

summary judgment  a s  t o  1 i a b i . l i t y  a n d  s e t t - i n g  the matter down for 

a hearing on damages .  

Facts  

P l a i n t i f f  i s  the owner a n d  p r o p r i e t a r y  lessor of t h e  

building l o c a t e d  at 504 G r a n t  S t r ee t ,  New Y o r k ,  N Y  ( t h e  

“ B u i l d i n g ” )  . 
Deferidants Ira and I r i s  Blu t r e i c ;h ,  a r e  t h e  o c c u p a n t s  of 

apartment G 4 4  i n  t.he B u i l d i n g  ( “ P r e m i s e s ” ) .  The P e r m s  of  

Defendants’ occupancy are g o v e r n e d  b y  a proprietary lease between 

the D e f e n d a n t s  a n d  t h e  P l a i n t i f f  (“Lease”). 

When the D e f e n d a n t s  i n  t h i s  a c t i o n  f a i l e d  .to p a y  m a i n t e n a n c e  

and  electric charges under  the ].ease, P l a i . n t i f f  commenced a n  

action in t h e  Supreme c o u r t  of t h e  State of New York, Coi1nt.y of 

New Y o r k  enti tI.ed Amaqlamated Dwellinqs, I nc. v. B l u t r e i c h  

(“Nonpayment. Action”). T h e  Nonpayment A c t i o n  was removed t o  t h e  
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Civi .1 .  C o u r t  of New Y o r k  . p u r s u a n t  to CPLR 3 2 5 ( d )  and r e c e i v e d  a n  

Lhe i n d e x  number:  1 8 6  TSN 2 0 0 4 .  A j u r y  t r i a l  w a s  c o n d u c t e d  i n  

April. 2 0 0 6  and P l a i n t i f f  was awarded judgment  for u n p a i d  

m a i n t e n a n c e  and  e l e c t r i c  cha rges  due f rom 1 9 9 8  t h r o u g h  2006. 

T h e r ' z a f t e r ,  Plai n t . i f  f moved for a t - t o r n e y s '  fees in the 

Nonpayment A c t i o n .  Ey Order d a t e d  June 8 ,  2 0 0 6 ,  Judge Jeffrey 

Oing  h e l d  t h a t  P I - a i n t i f f  was t h e  " p r e v a i l i n g  party" i n  t h e  

Nonpaymeiit A c t i o n  ( P l a i n t i f f  Ex .  C). A hearing was c o n d u c t e d  on 

t h e  a p p r o p r i a t e  amount o f  fees due t.o the P l a i n t i f f .  By O r d e r  

d a t e d  J u l y  21, 2 0 0 6 ,  J u d g e  Oing awarded  P l a i n t i f f  a n  a d d i t i o n a l  

judgment of  $ 8 6 , 6 1 8 . 5 3  f o r  a k t o r n e y s '  fees i n c u r r e d  by  t h e  

P l a i n t i f f  ( P l a i n t i f f  Ex .  0)" 

P l a i r i t j f f  had  d i f f i c u l t y  c o l l e c t i n g  t h e  Judgement and  

commenced a Special P r o c e e d i n g  i n  Supreme Court. I n  the 

p r o c e e d i n g ,  t h e  p a r t i e s  e n t e r e d  into a s t . i p u l a t i . o n  i n  which t h e  

B l u t r e i c h s  a g r e e d  t o  pay a l l  o u t s t . a n d i n g  mon ies  owed t o  

Amaglamated by December 4 ,  2006. The B l u t r e i c h s  c o m p l i e d  w i t h  

the stipulation and  s a t i s f i e d  the Judgmen t s .  On December 1 2 ,  

2 0 0 6 ,  Amaglamated confirmed that it received t h e  amounts  d u e .  By 

l e t t e r  dated December 12, 2006, Amaglamated wrote t o  t -he  

p r e s i d i n g  Judge a n d  s t a t e d  " [ t l h e r e  i s  n o t h i n g  f u r t h e r  t h a t  h a s  

t o  be done i n  c o n n e c t i o n  w i t h  t h e  i n s t a n t  a p p l i c a t i o n ,  and  the 

C o u r t  can c lose  i t s  f i l e "  ( D e f e n d a n t s '  Ex. C )  I 

P l a i n t i f f  t h e r e a f t e r  commenced t h e  instant. action seeking 
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summary judgment. for the recovery of addit.iona1 attorneys, f ees ,  

and for costs and disbarments incurred in enforcing the 

Judgments. 

Lease ¶6, Defendan t s  are obl - iga ted  to reimburse the Plaintiff for 

the expenses incurred in recovering payments for all fees,  costs 

and expenses incurred. Plaintiff also a r g u e s  that. it is entitled 

to the c o s t s  and fees incurred in the Instant Proceeding. 

Plaint.iff argues that pursuant to t-he Proprietary 

Defendants argue t-hat the Stipulation entered into between 

t h e  pa r t . i e s  was fully sat-isfied. Defendants assert that h a d  they 

sought fees and costs, r h e y  should have  provided for same in the 

Stipulation. 

Discussign 

As w i t h  any motion f o r  summary judgment, success is whol.ly 

dependent on whether the proponent of either of t.he respective 

motions ha3 made a "prima f a c i e  showing of entitlement to 

judgment as a matter of law, tendering sufficient evidence to 

e l i m i n a t e  any material issues of f ac t "  (Wolff v New Y o r k  City 

Trans. A u t . h . ,  21 AD3d 956 [2d Dept. 20051, q u o t i n g  Winesrad v New 

Yagk Universitv Ned. C ~ K . ,  64 NY2d 851, 853 [1985] [internal 

quotes omitted]. A p a r t y  is entitled to summary judgment if the 

sum t o t a l  of the undisputed facts establish the elements of a 

claim or a defense as a matter of law. This means that none of 

the material elements of the c l a i m  or defense are in dispute 

(Barr, A t l . m a i i ,  Lipshie, G e r s t m a n ,  N e w  York C i v i l  Practice Before 
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Trial, [James Publishing 20061 537: 180) . 

"If the parties intended for an attorney's fee claim to 

survive the execution of a settlement agreement, the claim should 

expressly preserved  in the agreement" (512 East Ilr,h 3 t. HDFC v. 

m, 10 Misc.3d 142(A) [App. Term, 1"' Dept 20061; c i t i n g  

Rossmill Assoc. v. Cur ti$, NYLJ, February 26, 1 9 9 9  at 26 c o l  2 

[App Term, l"+ Dept]) When "t.here is no express reservation of 

r igh t .3  wi.th respect to a derivative issue of attorneys' fees,  it 

must been deemed t o  have been waived and subsumed in the 

n e g o t i a t e d  settlement" (Rosehohl Enterp r i s e ,  LLC v ,  GL u c k ,  16 

Misc.3d 132(a) [App T e r m ,  1'' Dept 20071 c i t i n g  Harrnir R e a l t v  C o .  

v. Tesa,  ,2003 NY S l i p  O p  50015[1J] [2003]; JD Reatv As SOC v. 

Shanlev ,  288 AD2d 27 [2002]). Here, t h e r e  was no provision in 

the Stipulations for a n y  fees or costs a n d  the Defendan t s  f u l l y  

complied w i t h  the terms of t -he Stipulation. 

Plaintiff argues t .ha t  a separate claim for additional fees 

and costs was warranted by virtue of t h e  terms of the Proprietary 

Lease, and t h a t  t - h i s  action t h e r e f o r e  does not violate the 

general rule  against the "splitting" of a cause of action. While 

it is t r u e  that parag raph  7 of t h e  Proprietary Lease permits the 

Lessor t.o recover for expenses i n c u r r e d  as a result of the 

recoupment of costs, it does n o t  specifically state that a 

separate action may be commenced f o r  same. 

The C o u r t  of Appea1.s has  he1.d that clauses of a l e a s e  are 
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interdependent, t h a t  d i f f e r e n t  f a c e t s  of  a l e a s e  may be 

i n t e r r e l a t . e d  and cons t i t iuLe  s e p a r a t e  p a r t s  of a who le .  Here, t h e  

P r o p r i e t a r y  Lease entails a s i n g l e  obligation which  r e q u i r e s  t h e  

P l a i n t i f f  t o  a s se r t  i t s  e n t i r e  c l a i m  i n  one action (O’Connell v. 

1205-15 First A venue Assoc., LLC, 28 A D 3 d  233 [I”’. Dept 2 0 0 6 1 ;  

950  F i f t h  C o r p o r a t i o n  v .  f i i n q ,  42 N Y 2 d  886 [1977]). F a i l u r e  to 

make a c1.ai.m for a t t o r n e y s ‘  f e e s  i n  t h e  i n i t i a l  summary 

p r o c e e d i n g  r e s u l t s  i n  t h e  s p l i t t i n g  o f  a cause of a c t i o n ,  which 

i s  p r o h i b i - t e d  ( C e n t u r v  Factocs v. New P l a n  R e a l t v  Com,, 4 1  NY2d 

1040 [1977]), 

Here, t h e r e  was no provision i n  t h e  S t i p u l a t i o n  f o r  a n y  fees  

or c o s t s  a n d  hhe D e f e n d a n t s  f u l l y  compl i ed  with t h e  terms of t h e  

S t i p u l a t i o n .  I t  follows t . ha t  P l a i n t - i f f ’ s  m o t i o n  f o r  p a r t i a l  

summary judgment  a s  t o  Defendants‘ I.iabj,I.i.t:y is denied  and  t h e  

matter i s  d i s m i s s e d .  

Accordingly, j . t  is 

ORDERED t h a t  Plaintiff‘s mot ion  f o r  p a r t i a l  summary judgment  

i s  d e n i e d ;  and i.t i s  f u r t h e r  

ORDERED  that^ t - h i s  matter is dismissed in its e n t i r e t y ;  and 

i t  i s  f u r t h e r  
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ORDERED t h a t  the Clerk of the C o u r t  is di rec ted  to dismiss 

the a c t i o n .  

T h i s  memorandum o p i n i o n  c o n s t i t - U t e s  the decision and o rde r  

of the Court. 

HON. WALTER B. TOLUB, J . S . C .  
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