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P l a i n t i f f ,  

- a g a i n s t . -  

Index No. 6 0 1 7 3 6 / n 8  
Mtn Seq.OO1 

MORDRED REALTY CORP.  , dnd MICHAEL 
SOHAYEGH, SADRI GARAKANJ. a/k/a 
S A D R I  REZA GRRAKANI a / k / c l  REZA 
GARAKANI and GAT,AHAD HEAT4’1’Y, C O R P ”  

Defendant s . 

WALTER B. TOLUB, J. : 

T h i s  is a mol:j.on by  Plaintiff 

a t t - o r n e y ,  Lawrence Goodman, f rnm r e p r e s e n t i n g  t .he  Defendants i n  

t h i s  ac t . i .on .  (DC 5-108; CPLK 4503 [a]) . 

F g c t s  

The i i n d e r l - y i n q  a c t i o n  was commenced Ior, i n t - e r  alia, the 

collectinn. of an u n p a i d  m a l  cs1:atc c:ommj ssion or] the cclmmercial 

p r o p e r t y  1nca.t:cd a t  71 5 Avenue, N e w  Y o r I c  N e w  Y o r k  ( t h e  

\ \  P r n p e r k y ” )  . T h e  P r0pe r t . y  i s o w n e d  b y  defer-~dan~l: Mordred Rea l - ty  

co r p  . 

P l a i n t i f f  cl(3i.rns t-hal-. p r i  o r  t.o rctrli n i n y  i t s  current 

counsel, cl p r i n c i p e i l  of  t h e  El d i n t . j . f f ,  Aaron  G a v i o s  ( “ M r .  Gavios” 

or* ” G a v i o s ” )  , was r e f e r r e d  to De F e n d a n t s ’  attorney, Lawrence  

Goodman (“Mr. Goodman” o r  “Goodman”) M r .  G a v i o s  s t a t e s  t .ha t .  he 

c o n t a c t e d  M r .  Goodman a n d  d iscus . sed  t h e  case with h i m .  M r .  

Goodman t.her1 r e q u e s t . e d  t . h a t  MI-. Gavi.os forward cop; ES of 
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doc:umcrit.s Lo h i m  t h a t  would  h e l p  prove P l a i n t i f f ' s  c la in is  (Af€. 

Gavios) . P l a i n t i f f  does no t -  m e n t i o n  how many c o n v e r s a t i o n s  h e  

and  MI:. Goodman had, a n y  s p e c i f i  cs ahout .  c o n v e r s a t i o n s  or emai Is, 

h o w  many :Iocument.s were z e n t . ,  what. docurneri.Cs were sent OE' why 

t -hey may be confj .dent ia1. .  P l a j  r i t i f f  c l a i -ms  t h a t .  si2c:h specific 

discl .osurcs  wou1.d be i n a p p r o p r i a t e  a:; t h e y  would  again reveal 

c o n f i d e n t j  a1 i n f o r m a t . i o n .  P l a j - n t i f f  fu r ther  dlsserts that.. the 

c o n t a c t  k t - w e e n  Mr. Goodmaxi a n d  h i i n s e l f  e s t a b l i s h c s  an a t t o r n e y  

c l . i e n t .  relationship. 

Mr. (-;oodman clairns t :ha t  in ear1.y 2007, he and Mr. G a v i o s  

contacted him a n d  b r i e f l y  clxpl a incd  that he believed t . h a t  his 

company w;is e n t . i t L e d  to i-? broker's (:ommi ssion f o r  t h e  P rope r . ty .  

Mr. G a v i o s  asked M r .  Goodman i f  lie would represent t -he  P l a i n t . i . f f  

on a contingency hasis. Mr. Goodman c l a i m s  that he told M r .  

Gavios t h ? I t  hc f i r s t  needed 1:.o meet. w i t h  him a n t  review the  

documents per t I inent .  to his c l a i m .  The c o n v e r s a t i o n  ended w i t h  

Mr. Gavio..; s a y i n q  he t h a t  he would qet. b a i . k  to Mr. Goodman. 

A f t e r  several months o€ nol. h e a r i n q  from MI. Gavios ,  Mr. 

Goodmain c la ims t h a t  he l . e f t  Gav ins  d t.el cphone message i n q u i r i n g  

into whelil ier h e  was s1.i 11 i n t - c r e s t e d  i n  retaining Goodman to 

represent P 1 a i n L i f . r .  MI. Gavios responded by a n  email dated  May 

22, 2007 (Goodman Ex. A). The email s t a t e s  i n  p e r t i n e n t  par:t: 

"Sor ry  I h a v e  been t a k i n g  S O  ioncj to y e t  back .t:o y o u .  I w i l l .  t r y  

t.0 p u t  the? documents t n q e t h e r  I.oday nrid e m a j  1 t - k e m  t -oday."  
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(Id.) * Then, by ernail  d a t e d  May 27, 2007, Mr. G a v j o s  pcovidpci 

Mr. Goodman w i t h  a copy o f  one  i e t . t e r .  

T i m e  Equitie~, Tnc., to P l a i n t i f f  and out . l . ined  a p r o p o s a l  on 

behalf nf n n e  of its clients to r e n t  t h e  Property (“Proposal.  

L e t t e r ” ) .  Mr. Goodman c!l.aims t h a t  t.hj.s document was also 

forwarded to him by a p r i n c j p a l  of  Mwdred  Realty for h i s  r e v i e w  

a n d  consideration ( A f f .  Sohayec jh) .  Mr. Goodman a ’ rgues  that the 

l e t t - e r  cannot be c o n s i d e r e d  a c o n f j d e n t  i.a 1 conveyance of 

i n f D rma t. j. on . 

‘The l e t t e r  was written hy 

Mr. Goodman c l a i m s  t h a t .  by the time he rf:c:ej.vcd the Proposal. 

Letter f r o m  Mr. Gavios, he h a d  a l r e a d y  met w i t h  a n d  had several 

conversat i o n s  w i t h  Dcfenda1zt.s and had aqreed t o  r e p r e s e n t  them i.n 

“unrelated lawsuits” involving the  Property ~ 

Mc. Goodman spoke  to M r .  Gavios  a second time at. t:he end of 

May 2007, when he r e a l i z e d  t h a t .  Mr. Gavios’ ac:tj.on a n d  

Defendant-s’ action was rc : l . a t ed  and advised Mr. Gavios of 1:he 

conflri.ct. z n d  t-hat. he woul.d be unabl ,e  .I:o r c p r e s e n t  the P l a i n t i f f .  

M r  .1 Goodman cl.aims t h a t  MJ: I Gavi os s t a t e d  t.ha.1:. he u n d e r s t o o d  a n d  

requested that..  he a s k  Def-endant :~ if t h e y  had any interest in 

s e t t l j n g  t h e  case.  Mr. Gavios t h e n  s e n t  Mr. Goodman a n  email- 

dated May 31, 2007 of a c o u n t e r o f f e r  w i t h  Time Equities (Goodman 

Ex. C) . Mr. Goodman passed on -the j.nforrnat.ior: t o  t-he Defendant-s 

who sta.t:ed that. t h e y  were n o t  i . n t e r e s t P d  i n  settl i r i g  tihe matter. 

M r .  Gavios a n d  Mr. Goodman spoke  one l c l s i -  time in June of 2007 at 
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w h i c h  t-ime M r .  Goodman t o l d  Mr. Gavios that the k f c n d a n t s  were 

n o t  in te res ted  in seiitl i n g  t h e  case. 

P l a i n t i f f  n o w  h r i n g s  th i s  m o t i o n  t n  d i . squa l i . fy  Mr. Goodman 

from representinq the D e f e n d a n t s  i n  this action based on a 

conf  1 i c i t  of i nterest 

D i s c u s s i o n  

DR 5-108 p r o v i d e s  tha t .  a I.awyer i s  p r o h i b i t e d  f rom 

representing a n o t h e r  person i.n t h e  same or a s u b s t a n t - i a l l y  

re l .a ted  rn,-itte.r i n  w h i c h  d person’s i n t . c r e s t s  are mat.er j  a3.ly 

adverse 1.c t h e  i n t e r e s t s  of a former c l i en t .  (DR 5-1Of31 2% NYCRR 

1200.27). 

A p a r t y  att-empt:ing 1.0 dj s q u a l i  f y  an a t t o r n e y  under t h i s  ru1.c 

rriust prove:?: (I) (:he e x i s t e n c e  of- a prior a t t - o r n e y  c l i e n t  

relationship he[Iwec:ri  t he  m o v i n g  p , a r t y  arid opposing counsel. ;  ( 2 )  

that t h e  rnat-ters involved i n  b0t.h r e p r e s e n t a t - i n n s  a r e  material l y  

related; i.ind (3) that t h e  i n t e r e s t  of t.he present. c - l i c n t  and 

€orrner cl ienl-. a r e  m a t e r i a l l y  adverse (Tekni-Plcx, I n c .  v .  Mayner 

$I Land i s ,  89 N Y 2 d  12.3, 131. [I9961 ) . When t h e  moving par t .y  is 

ab le  to c s t a h l . i s h  e a c h  of these element:.s, an i r r e b u t t a b l e  

p resumpt ion  of disq~iaIifica~i.on follows (u. , a t  132) . 

The irrebul: t .able presumptri.on is imposed :i n order t.o 

safeguard client confidcn(-:c.r; and  t o  free the f o r m e r  c l i e n t .  of a n y  

appretiensi.on t h a t  t.hey wil 1 be used t n  h i s  cl i e n t ’  s detriment i n  

a n o t h e r  rnat1:er and t o  avoid t h e  appearance  of i m p r o p r i e t y  on t .he 
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p a r t  oi the  a t t o r n e y  01 l.he ldw f i r m  (S01,ow v ,  Grace & Co., 8 3  

NY2d 303, 309 I l . 9 9 4 J ) .  

In cc--)nsideri.ng a m o t i o n  .for dis~ual:j.ficatinn, t h e  c o u r t  must: 

also balance the r:ompeI:i.ng i nke res t s  of- t .he  r i y h t  t o  be 

represent-ed by  the counsel of  one’s c h o i c e  and the other p a r t y ’ s  

i n t e r e s t  i n  having a t . r l i a l  free from t h e  r i s k  o f  disclosure of  

conf ident :Lal  i n f o r m a t i o n  a n d  the pul-)lic:’s i n t . e r e s t  j.n t .he 

adrninis t ra l : . j .or~ of j u s t . i c : e  ( T e k n i - F l e x ,  Tnc. v. Mavner & Landis 

89 N Y 2 d  123, 131 [191361; Nichols v. V i l l a q e  Voice, Inc., 99 

Misc.2d 8 2 2  [ S u p .  C t .  NY Ca- 3 3 7 9 1 ) .  

- I  

Here, t-he c o u r t  rnu5.t: first d e t e r m i - n c  whether a n  attorney 

c l i e n t  relationship e x i s t - p d  between the P l a i n t . i f f  and  Mr. Goodman 

by c o n s i d c r i n g  the parties' act-ions (Pelleqrino v. Oppenhe imer  & 

CO. Inc., 49 ~ ~ 3 d  ‘34 [I..?’ nept. ~ ~ o R I ) .  ~ r i  a t t o r n e y  client 

relationship i s  esl:;lbli s h e d  where t h e r e  i s  a n  e x p l i c i t  

underLaI( j .nq t o  pe r fo rm a : ;pecif ic  t - a s k ,  and is no t  dependan t  or] 

the payrner’tt of a fce  or an e x p l i c i t  ayreemen.t  (See genera-Zfy, 

Jane S t r e e t  i:o. v. Rosenherq c; E s t . i . s ,  192 A D 2 d  451 [l” Dept. 

19931; We-i Chenq Chanq v .  P i ,  288 A D 2 d  378  [2r’’’-1 Dept 2001.1) - A 

party c a n n o t  creat-e  the r e l a t i o n s h i p  based on  his or h e r  own 

beliefs or a c k i o n s  (Jane Street Co. v .  Roscnberq t; Estis, 1 9 2  

AD2d 451 [IL” Dept 19931). 

Tn t h i s  cast, Mr. Gavin:; expressed d n  i - n t e r e s t  t o  have  M r .  

Goodman repre.sent P l r 7 i r i t i f f  i n  the u n d e r 1  y i n g  a c t ;  on i n  t h e i r  
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f i r s t  t .elephone conference I H~wever, Mr . Gavicls does n o t  provide 

any  ev idence  t-liat he r e c e i v e d  a n y  l e g a l  advice  o r  assistance from 

Mr, Goodman. M r .  Goodman a s k e d  for documents  r e l . a t i n g  to t .he  

m a t t e r  t h a t  woi.ild he1.p h im eva1.uat.e P l a i n t . i f f ’ s  case.  Al 1 that 

Mr . Gnodmt3n r ece ived  was a .fact. u a l  documen-t-, the L e t t e r  Proposal, 

which con l -a ins  no con€ ide r r - t i . a l  information. M r .  Goodman never 

received documents  o r  i n f  ormat . ion w h i c h  could h e l p  h i m  cva1.uat.e 

t h e  merit.:; nf P l . a i n t i  f f’ s claims e To counter M r  Gnodmari‘ s 

p r o o f s ,  MI:. Gavios p r o v j  des n o t h i n g  but bl -anket  s t . a t . ements  t h a t  

c o n f i d e n t - i a l  i n f o r m a t - i o n  was t . u rned  over to Mr. Goodman, Mr. 

Gavios does  riot. jnc1icat.e [ : h a t  hc r e l i e d  on Mr. Goodman or h i s  

statement ,s for represer-~ta t i  on purposes .  111 o t .he r  word..:, M r .  

Gavios pri-)vides no-thir iy  but: bl:; subjective b e l i e f  that Mr 

Goodman w n u l d  r e p r e s e n t  him i n  t:his a c t . i o n .  There a re  i s  no 

e v i d e n c e  of o b j e c t . i v e  fact:= nn w h i  c h  d r e a s o n a b l e  person would 

r e l y  as  fc~rrnirig i3n a,Lir_c,rney client. re1 a t i o n s h i p  i n  t h i s  m a t t - e r .  

It. follows t h a t  no  attorney cl ient .  r e l a t - i o n s h i p  exi sted he tween 

t h e  PJ a i i - i t - i f i  and MI‘.. Goodman ~ S i n c e  P l c l i - n t i f f  i s  unable t.o 

p r o v e  t h e  e x i  stence of- s u c h  a r C l a 1 . i  o n s h i p ,  t h e  i r c e b u t V t . a b l e  

presumption of i l i s q u a l i  f i c a t . i o n  docs not  a r i s e .  

W i t h o u t  a n  a t t o r n e y  rlienl: c e l a t - i o n s h i p ,  i n  order t.o 

d i s q u a l  j.Iy Mr . Goodman from representiinq t-he n c f e n d a n t s ,  

P l a i n t j - f f  must i d e n t i . f y  sypecj f i c  (:c)rif . iderit ia1 i n f o r m a t . i o n  

i m p a r t e d  ti:) the a t t o r n e y  ( P e 1 l e q r i n c : l  v. 0 p ~ ) q n h e i m e r  & Co. J,nc. , 
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413 A D 3 d  94 [l"" Dept 20081 citi.nq Saf t l . e r  v.  Government EmplovPes 

I n s u r a u c c ~  C o .  I 95  A D 2 d  54 [ l r '  Dept 1 9 8 3 1 ) .  As s t a l e d  above, 

P l a i n t i f f  p 0 i n t . s  tu no .sper:i fi (3 information imparted to MI:. 

Goodman, either d u r i n g  t .he i .nit : i  a1 c o n s u l t a t i o n  or otherwi.se,  

which could be cons ide red  conf i -den  L i a l .  

Undei- t h e  s p e c i f i c  f a c t . 3  of t 1 2 j . s  c a se ,  in the  absence  of 

d j  sc1o.suu.e t.0 Mr. Goodman of  any  c o n f i d e n t i a l  informat:i.on, and  i n  

t h e  absence of an 1-infaj.r advan taqe  to t h e  Delendants,  t h e  harsh 

i:.emedy of disqualification i s  not necessary and Plaintiff's 

mo.k ion  is denied. 

A c c o r d i n q l y ,  i t  is 

ORDERED that Plaint:.i ff's m o t i o n  i s  d e n i e d  i n  its e n t i r e t y .  

Counsel for the pa r t . i e s  are d i r e c k e d  to appear. for a 

pre l . imina1-y  i:oxife:rericc ~31'1 November 21 I 2008 at. 1I .AM in r o o m  3:35 

at 60 C c i z t r c  St-reet.. 

Th i s memo r a ndu m 

of the C o i i r t .  

Dated: ~ a l z J ( . b  

opi t i  i. or1 c c j n s  t i t . u  t e :3 t h e  de ci s i onA 

---t 
IION - WALTER H . 
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