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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

Index Number : 11 6675/2003 
MARS, ARNOLD J. 

DOBRISH, ROBERT 2. ESQ. 
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vs 
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-' 2 

Upon the foregoing papers, it is ordered that this motion/,- crL!ii~-'Fi'- 6,R 
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ACCOMPANYING DECISIONIORDERtr 
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SUPREME COURT OF THE STATE OF NEW YORK 
COlJNTY OF NEW YORK - PART 57 

PICESEN?’: Hun. Marcy S. Friedman, JSC 

x 

A R N O L D  J .  M A R S ,  

PZuint$ 

- against - 

TIT)HP,K I 1,. I JORRTSH. et a ~ . ,  

Defetthits. 

Index No.:  1 16675/03 

‘l’his is a legal malpractice action ansing out o l  a conTi9iMc 

I E R  

Plaii iti ff, 

Dr. Aniold Mars, sucs two of his former attorneys in the divorce action, Robert Dobrisli aiid V I ina 

Gross of the firm Hoffinger, Friedland, Dobrish & Stern, P.C. (the “Dobrish defendants”) aiid 

their successor, Aimee Maddalcna. The Dobrish defendants and defendant hhddalcna separately 

move for summary judgment dismissin: the complaint. Plaintiff cross-moves for partial 

summary j udyiient. 

Plaintiff coinineiiced the underlying divorcc action (IMMars v Mars, Sup Ct. New k’ork 

County 350590/97) in 1997. He has  been represented by at least s ewn  attorneys in that action. 

In a decision issued on November j0, 1999 after a fivc day trial (“trial court decision”), the 

matrimonial Court (Elliott Wilk, J. j determined the issues of visitation, parental decision-making 

authority, child support, the distributivc award, and occupancy of thc marital apartment. In 200 1, 

thc Appellatc Division of this Department modified the trial court decision on thc decision- 

inakiilg issue and on a liiiiitcd aspect of the child support award. (& Mars v Mars, 256 AD2d 
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201 .) As discussed below, although the central issues between the partics wcrc resolved i n  thc 

divorce action as 01 2001, plaintiff continued to attempt to litigate these issucs in the divcucc 

action at least through 2006, with further appeals in 2005 and 2007. (& Mars v Mars, 19 AD3d 

195 [ 1 ’‘ Dcpt 70051, & dismissed 6 NY3d 195; Mars v Mars, 39 AD3d 232 1“ Dept 20071.) 

[Jnfortunately, this action is anothcr attempt, albeit in a different context, to relitisate the issucs 

that were resolved against plaintiff. 

The standards for summary judgment are well settled. Thc movant must tender evidence, 

by proof in admissible form, to establish the cause of action “sufficiently to warrant the court as a 

matter of law in directing jud-went.’’ (CPLR 321 2[b]; Zuckerman v Citv of New York, 49 

NY2d 557, 562 [ 19801.) “Failure to make such showing requircs denial of the motion, regardless 

or  the sufficiency of the opposing papcrs.” (Winerrad v New York Univ. Med. Ctr., 64 NY2d 

85 1, 853 [ 19851.) Once such proof has been offcrcd, to defeat sumniaryjudpent  “the opposing 

party must ‘show facts sufficient to rcquirc a trial of any issue of Fxt’ (CPLR 3212, subd.  [b].” 

(Zuckcrman v Citv of New Yo&. supra. at 562.) 

It is further settled that “[iln order to sustain a claim for legal malpractice, a plainliff must 

establish both that the defendant attorney failed to cxercisc the ordinary reasonable skill and 

knowledge commonly possessed by a nieniber of the lcgal profession which resuhs in actiial 

damages to a plaintiff, and that the plainliff would have succecdcd on the incrits o f  thc 

iindcrlying action ‘but for’ the attorney’s negligcncc.” (AniBase Corn. v Davis Polk & 

Wardwell, 8 XI’% 430,433 [2007][internal citations omitted].) 

Plaintiffs claims against both defendants primarily concern legal advice and 

representation they provided in corincction with a pre-nuptial agreernent betwecn plaintiff and 
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Andrea Sokol, niadc in September 1992, prior to their marriage on November 19, 1992. Tlic 

relevant temis o r  the agreement are not in dispute: Andrea Sokol agreed to waive maintenance in 

thc cvcnt ordivorce, and to accept as her sole distributive award an amoimt based on the duration 

- o f  the marriage_~S30,000~ i,.f,tlje $vorcc,,qccurred before the first anniversary o l  marriage plus 

S10,OOO for each additional year ormarriage. (Art. V111[ 11, [ I ] [ a ]  [Dobrish Ex. C ] . )  She also 

I_ ~- - __ - .- . . 

agreed to vacatc the marital residence within 30 days after an event of marital dissolution, which 

wis defined to include thc filing of a divorce action by citlicr party. (Art. VI1Tl2I[al.) Thc 

agreement further provided that if there were children. child support would be deleniiined 

pursuant to the Child Support Standards Act, Domcstic Rclations Law 8 24O( 1 -b) (“CSSA”), and 

that Andrca Sokol would have sole custody. (Art. VIII[5][a], [b].) 

The Dobrish defendants were retained pursuant to a written retainer agreement dated 

December 13, 1998, and rcpresentcd plaintiff at the trial which commeiiced four months later on 

April 27, 1999. The trial court awarded to Andrea Sokol, then Mars, “no maintenaiice aiid no 

qui table  distribution other than as provided by the pre-nuptial agreement.” Recognizing that the 

prc-nuptial agreement required Ms. Mars to vacate the marital rcsidcncc, thc court ncvcrthclcss 

held that i t  would not be in the best interests of the children to vacate. Specifically, the court 

found: “Although the pre-nuptial agreement rrquircs that Ms. Mars vacatc thc marital residence, 

this would not be in the best interusts or the children. Dr. Mars has been given an opportunity to 

find reasonably equivalunt accommodations in the ncighborhood of the iiiarital residence and has 

hceri unable to do so. Until such time as he does, or the youngest child is emancipaled, Ms. Mars 

may continue to occupy the marital residence.” (Trial Court Dccision at 4.) The court directed 

Dr. Mars to provide for all of thc costs for the carc o f  the childrcn “[b]ccausc Ms. Mars will 
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receive no maintcnancc and only the distributive award provided by the pre-nuptial agreement.” 

(Id.) Thc court spccilicd that thc child care costs would include maintenance (i.e., carrying cosls) 

associated with the rnari tal residence. (Id.) Noting that “[rjcfercnce to the guidelincs to 

, , , ,  dctcmiinc additional child slipport would serve little py.zGse in h i s  case,”.the .cour~utlier., . ,  .. . 
.. .--.-..- ._ -I - .. .... ,., . , . I .--.---. - _ _ _  - _.,I -. .- ~- . . -. -, _- - - -. .. . . ... ... . 

found that Ms. Mars’ projected incoiiie would iiot allow her to contribiitc significantly to the 

support of the parties’ children, and that Dr. Mars should pay an additional $300 per wcuk pcr 

child for food and clothing. (Id. at 5-6.) 

The Dobnsh defendants represented plaintiff after the trial in preparing briefs for an  

appeal of  Ihe trial court decision. However, plaintiff exccutcd a conscnt to change attorney 

(Dobrish Ex. I), retaining defendant Maddalena in place of the Dobrish defendants as of October 

30. 2000. Subsequcnt corrcspondcnce between defendant Maddalena and the Dobrish defkiidanrs 

and between the Dobrish defendants and plaintiff confirmed that the Dnbrish dcfciidants would 

submit the appellate briefs, but hladdalena would “handle all the remaining issucs, including the 

on1 argument in connection \t.ith the appeal.” (Maddalena letter to Dobrish, dated Nov. 1. 2000 

[Dobrish Es. JJ- SCC also Dobrish Exs. K, X.) 

Prior to submission of the appeal, defendant ,Maddalena notified the Appellate Division, 

by letter dated January 3 1,2001 (Dobrish Ex. Y), that she had been substituted for the Dobrish 

firni. and that plaintiff had authori7ed her to withdraw two issues from the appeal: the portion of  

the trial court dccision awarding Ms. Mars exclusive occupancy of the marital apartment until 

plaintiff was able to locate comparablc housing for her, and the child support award except to the 

extent that the award granled Ms. iMars child care costs even though shc was not working. 

l h e  Appellate Division decision (286 AD2d 201 [ Z O O l ] )  iiiodilied the trial court decision 
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in two respects: It granted plaintiff decision-making authority over the childrens’ religious 

upbringing and dental care, whereas the trial court had vested fiill decision-making authority in 

Ms. Mars. It also vacated thc trial court’s award to Ms. Mars or thc costs ofchild care. The 

- - .. App el . laten - -- iui sion _ -  up - held - t l~e  _-- portion -~ o Ethelria1.c o urt kisioGfinhg- -- - - . - - ..- 

payment of a distributive award pursuant to the pre-nuptial agrccmcnt in the amount of S70,OOO. 

Finally, in dictum, the Appcllate Division disapproved thc trial court’s failurc to apply the Child 

Support Slandards -4ct in determining plaintiffs child support obligations. The Court thus 

statcd: “[ Dlcspitc plaintiffs post-submission withdrawal of that part ol‘his appcal from the trial 

court’s award o r  child support and its award to defendant of exclusive occupancy ofthe niarital 

apartment, we note that the trial court incorrectly determined plaintifrs liability for child support 

without engaging in cithcr a calculation using the statutory child support percentage or a detailed 

analysis of the  factors enumeratcd undcr Domestic Relations Law $ 240( 1-b) (0.” (Mars, IS6 

AD3d at 203.) 

While plaintiff asserts numerous malpractice claims against both defendants which are 

mircd in largely irrelevant factual minutiae, the principal malpractice claim that emerges against 

both defendants is that they failed to enforce the pre-nuptial agreement. In addition to the 

malpractice claims. plaintiff contends that both defendants’ fccs wcrc cxccssivc. Dcfcndants 

seek dismissal of all of plaintiff’s claims.’ 

Dobrish Dcfcndants 

I’hc court notes that the papers on these motions wcre unnecessarily massive. Plaintiff and thu 1, 

nobrish defendants violated the 25 page limit for affirniations. (Rules of the Justices, Supreme Court, 
New York County. Rule 14.) Thc parties are admonished that submission ormultiplc, repctitivc 25 page 
affidavits is not compliance with the rule. The Dobrish defendants also submitted thousands of pages of 
trial trmscripts, although thcrc were fcw refercnccs to particular pagcs. 
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Plaintiff argues that the Dobrish defendants fiiiled to enforce the provisions o f  tlic prc- 

nuptial agrccnicnt rcquiring Ms. Mars to vacate the tnari tal rcsidencc and requiring child support 

to be determined pursuant to the CSSA. This contcntion is flatly contradicted by the 

. . . . . . .  -*-. --- -7r-- 
. .  , .  

. . . . . . . . . . .  -. - - - - . . .  . , - d o c u m e ~ i w b .  .- -. ... .- ... Thc . . . . . .  [I) . . -  at tri;iltbat the 1- 
. . . . . . . .  

residence provision of the prc-nuptial agrcenient was not being challenged by Ms. Mars and 

should be enforced. (Post-Trial Mcmo. at 1 [Dobrish Ex. Q].)  They also argued extensively that 

thc CSSA must govern the child support determination, although thcy did not expressly argue 

that thc pre-nuptial agreement provided for application of the CSSA. (Pre-Trial klemo. at 5-6 

[Dobrish Ex. PI; Post-Trial Memo. at 1 1-17 [setting Iorth detailed application of CSSX 

standards].) The trial court rejected these arguments in the decision summarizcd above. In the 

brief the Dobrish dcfendants prepared lor the appeal, they argued at length that the trial court had 

erred in declining to enforce the marital residence provision of the pre-nuptial ayccmcnt and 

awarding thc marital residencc to Ms. Mars based on the best interests of the children. 

(Appellant's Bricf at 28-30 [Dobrish Ex. R].) They also argued that the child support an-ard 

disregarded the CSSA and Ms. Mars' waiver of niaintenancc under the prc-nuptial agreement. 

(Td. at I S-31.) Significantly, both of these issues were withdrawn by defendant bladdalena 

before submission of the appeal. 

Contrary to plaintiffs contention, there is no evidence that the Dobrish defendants 

participated in any respect in h e  decision to withdraw the marital residence and child support 

I issues from the appeal. Defendant Maddalena acknowlcdgcs that it \vas she who suggested to 
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Dr. Mars that he withdraw these issues. (Maddalena Aff. In Support, 1111 8, 13.)' While 

Maddalena stales thal during her representation of plaintiff he insisted that she seck the opinions 

of Mr. Dobrish and other attorneys (a, 7 50), she does not claim that she ever spoke to any of 

. .  hP n- the w-dl - , ,  of L ~ G  appeal. Rather, s l i e . . W -  
. . . . . . . .  - - .- - ... - .. - - - ...... -. - ... - . - ....... .- - - . - . . . . . . . . . . .  . .  . . .  ---- - :>-. 

~ - - 

that she discussed the withdrawal o r  the issues "during several hours of conferelices with plainti IT 

and his fomier (and then subsequenl) matrimonial counsel, Robert Waybum," and that both 

plaintiff and Mr. Wayburn agreed with her advice. (Id.. a1 17.) Robcrt Dobrish also categorically 

denies that he participated i n  any respect in the decision to withdraw the issues from the appcal. 

(Dobrish Aff. In Support, 71 25.) The 56 page affidavit submitted by Dr. ,Mars in opposition lo 

defendants' motions (P.'s Cross-Motion Ex. A) addresscs cvcry conceivablc factual dctail 

concerning thc claims in this action, and is notable for what it docs not statc: Dr. Mars nowhere 

claims that he ever discussed the withdrawal of the issues from the appeal with any of the 

Dobrish defendants. Nor docs he deny that he conferred with Mr. Wayburn before aageeing to 

defendant Maddalena's suggestion that he withdraw the issues- While he claims in a reply that 

Mr. Waybum has no recollection of having discussed the withdrawal of the issues with Ms. 

Maddalena, he again does 1101 claiiii that he himself lacks any recollection of the conferences 

with Ms. hladdalena and Mr. Waybum, and again does not deny that he obtaincd Icy1 advice 

'Maddalena states that she was told hy Dr. Mars that the issues that most interested him related 
to decision-making authority and custody of his children. (bladdalena Aff. In Support. 41 7.) She further 
states that she advised Dr. Mars to withdraw the marital residence portion of the  apptx1 in order to 
"deflect the Court's focus from the more reckless circunistanoes of the litigarion" - an c\-iction 
proceeding which L)r. Mars brought (without success) against Ms. Mars and a criminal complain1 for 
domestic violence filed by Ms. Mars against Dr. Mars, both in the early stages of the divorce action. (u, 
71 8.) Maddalena claims that she adviscd Dr. Mars to withdraw the child support portion of the appeal 
because she belicvcd that, if the child support issue were remanded for reconsideration, any modification 
would have heen an increase. (u, 71 16.) 
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from Mr.  Wayburn about the withdrawal. (Mars Aff, dated Oct. 1 ,  2007,lI 3 11 2 [Reply to P.’s 

Cross-Motion Ex. 101.) 

Plaintiffs claim that the Dobrish defendants personally participated in  the withdrawal of 

3 T  t j l e t l i a t  plaintjff also 
~ y _ _ _ ,  - . - - - - the __ - - . - - . issmuGs-f- . - - rests wliollv on s- 

argues that the Dobrish defendants are legally responsible for the wilhdrawal of the issues 

bccausc tlicy wcrc counsel lor the appcal, this argumcnt ignores the undisputed documentary 

cvidcncc, disciissed above, [hat plaintiff continued to retain the Dobrish defendants on the appeal 

for the sole purpose orpreparing the briefs, and retained defendant Maddalena for all other 

purposes on the appeal. (See Dobrish Exs. J, K, X.) Finally, in regard to the appeal, plaintiff 

cannot establish that a different result would have been obtained had the Dobrish defendants not 

failcd to request oral argument (assuming armendo that i t  \vas their obligation and not 

Maddalena’s lo do so). 

. .  
- .  - - - - - . - - . - - - - - -. . - -  -I - - 

Plaintiff furthcr preniiscs his malpractice claim on the Dobrish defendants’ failure to scck 

return of maintenance that Dr. Mars paid to Ms. Mars during the pcndcncy of the diLorcr action 

and to scck damagcs for her failurc to vacate the marital residence. This argument i, unores 

stipulations that hc cntcrcd into in the divorce action prior to his retention ofllic Dobnsh 

dcfcndants. While represented by predecessor counsel, Robert LVayburn, he entered into a 

k r .  Mars’ claim that there is “circumstantial evidence” that the Dobrish defendants pmicipated 
in the withdrawal of issues is based on the fact that Robcrt Dobrish’s A u y s t  6.7001 lctter informins Dr. 

why the child support was ‘withdrawn’ but I trust you had a good reason.” Dr. Mars argues that the fact 
Mr. Dohrish’s letter did not also mention the marital residence raises an issue of fact as to whcrhtr Mr. 
Dobrish did know of, and actually participate in, the decision to withdraw the marital residence issue. 
(Mars. Aff., 1/71 106-1 1 LP.’s Cross-Motion Ex. A].) This argument hardly mcrits a rcsponsc. It is 
regrcttably typical of Ihc spccious bases plaintiff advancus for his niirnt‘rous iiialpl-actice claims. 

M, J I L  -. of Ihe outcome of the  appeal [P.’s Cross-Motion Ex. A 111 conrains rhc statement: “I don‘t know 
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slipulation, dated Octobcr 30, 1997, in which hc agrccd to pay Ms. Mars “spousal support 

I EFFECT UNTIL FURTHER ORDER OF THIS COlJRT AND VISITATION AND SUPPORT 

(maintcnaiice)” pendente lite. She agreed to vacate the marital residence by August 1 9!J84 “into 

I SHALL BE GOVERNED THEREBY.” (Dec. I I ,  1997 Stip., 71 1 [capitals in original].) The 

suitable hoiising for her & children COMPARABLE lo her prcsent home.” (Oct. 30, 1997 Stip., 

~ 

sole exception made in the December stipulation to the continuation of the October stipulation 

hat “both partics shall coopcmtc in achieving this relocation & temporary fiiiancial arrangements 

! was that the Deccmbcr stipulation permitted either party to make an interim application as to 

as sct fbrtli hcreinbelow shall govern & apply only to such time as wife has relocated at which 

~ 

custody. (See  id.) The furthcr order of the court, until which this stipularion remained in effect, 

tirnc both partics agree that adjustments to support will be necessary & slid1 be obtained either 

~ 

was tlic trial court decision kvhich ultimately held both that Ms. Mars was cntitled to remain in 

by agreemcnt or application to this court for resolution thereof.” (u, a1 5.) IVhile also 

rcprcscnted by Mr. Wayburn, plaintiff entered into a stipulation, datcd Dcccmbcr 1 I ,  1997, 

which provided that the October 30, 1997 stipulation “shall continue TN FULL FORCE ANI? 

the i-nari tal residcncc until Dr. Mars found reasonably equivalent accommodations in thc 

neighborhood (or until the youngest child \vas emancipated), and that maintenance (Le., carrying 

4 The stipulation gives thc ycar as 1997. hut the parties agec  that was ;1 xrivcncr‘s error and 
should 1i;ivc been 1998. 

5‘l’hc stipulation also contains a provision in which Ms. Mars agreed t o  \vithdraw her opposition 
to diversion (referral) to a family court of a criminal complaint tiled by Ms. hJlars against Dr. Mars for 
domestic violence in Connecticut bascd on an incident at a summer home thcrc. (Oct. 30, 1997 Stip.? 11 
4.) 

Page -9- 

[* 10 ]



charges) for the residcncc must bc paid by Dr. Mars as part of child support. 

In the face of these stipulations and thc trial court decision, plaintiff lacks a colorable 

basis on which lo claim that “bul for” the Dobrish dcfcndants’ inaction, lie would have been 

d&d!,g return of thq tFniporary main--s. ’ ‘ J  ’ Mars ’ filllurc 

to vacate the marital residence by August 1998. In so holding, the court notes that plaintiff 

submits thc  espcn affidavit of Fred Shapiro, Esq. (retired J.S.C.), opining that thc Dobrisli 

derendants’ failure to seek these damages was malpractice. (Shapiro Aff., dated A u ~ .  25, 2007,lI 

14 [P.’s Cross-Motion Ex. B].) This opinion simply ignores that the December 1997 stipulalion 

le11 the iiiaintenance obligation in effect until thc further order of the court, and that such further 

order - thc trial court decision - continued the obligation to pay carrying charges for the 

apartment, albeit as child support. The opinion also is based on the assertion thal Ms. Mars had 

an unconditional obligation to vacatc the marital residence by August 1998. This assertion is 

iintcnablc because it ignores both the term of the October stipulation that conditioncd Ms. Mars’ 

vacatur of thc residence on Dr. Mars’ cooperation in finding reasonably equivalent 

accommodations, and the trial court’s determination that he had not found such accommodations 

and that Ms. hlars was cntitlcd to remain in thc apartment until he did  SO.^ As the expert’s 

opinion does not take into account, and is contradicted by, the stipiilations and trial court 

decision, i t  is insufficient to raise a triable issue of fxt  on the claim that the Dobrish dcfendants 

should have sought to recover maintenance and other damages resultins from Ms. Mars’ failure 

lo vacate. 

l’hc court rejects plaintift-s contention that thc divorcc judhmicnt madc material changcs to thc b. 

trial court decision with 1-cspcct to plaintif17s obligations to find comparable accommodations. 
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Plaintiff fiirtlier argues that the Dobrish dcfcndants committed iiialprxtice by not 

advising plaintiff that he should have accepted a setllement offer by Andrea Mars, datcd April 

14, 1999 (P.’s Cross-Motion Ex. A 5 ) .  In opposition, the Dobrish derendants submit a letter, 

dated A p r j U 3 J 2 9 J h b &  Ex. Q_)&jhg. forth the extensive tcrms of Dr. Mars’ countcr- 

offer. Dr. Mars does not deny that he instnictcd thc Dobrish defendants to request these terms. 

(& iMars’ AK. 77 122-132.) While plaintiffs expert opincs that the Dobrish defendants’ 

Failure to advise plaintiff to accept thc April 14 offer was malpractice (Shapiro Aff., 1111 27-30 

[P.’s Cross-Motion Ex. E]), this opinion again ignores the documentary evidence of the counter- 

offer and the undisputed evidence that these olher temis were requestcd by plaintiff, a 

sophisticated party who was fully fmiiliar with court proceedings and had already liligated 

extensively against his wifc. 

Plaintiff also argues that the Dobrish defendants committed malpractice by not recovering 

his personal property from the marital residence. By order dated September 10, 2004 (Dobrish 

Ex. BB), the court in the divorce action (Gische, J.) directed that certain mcmcntos bc rcturncd to 

plaintiff and pcrmitted him, on ccrtain conditions, to inventory his property in the marital 

residence. It is undisputed that plaintiff never took the inventory. Plaintiff subsequeiitly sought 

in the divorce action to retrievc pcrsonal property remaining in the apartment, and this request 

was denied by ordcr of the court (Evans, J.), dated January 24, 2006. ‘I’he Appellate Division 

declincd to review the trial court’s 2006 ruling on the property issue because it “was prcviously 

considered in an unappealed prior order.” (hlars, 39 AD3d a1 233.) Given these orders and 

plaintiffs Pailure, subsequent to his representation by the Dobrish dcfcndaiits, to avail himsclf of 

the opportunity to inventory his property, the Dobiish defendants’ fiiiliire, if any, to protect 
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plaintilrs propcrty cannot bc deemed a “but for” cause of loss. 

Plaintiffs malpractice claini also cannot bc established based on his argument that the 

Dobrish dereiidants failed to provc that plaintiff liad already paid Ms. Mars thc $70,000 

distributiveaxward that was.lhc. LoJ_le_paymcnt to whic.hshLw.as entitled under ihe.pmnuptial 

agrccment (S30,OOO plus $10,000 for each of thc [our years that the marriage continued). The 

pre-nuptial agreement required that Dr. Mars maintain a separatc account for thc distribulive 

award, and deposit into it  the initial $30,000 payment and the yearly $10,000 amounts. (Art. 

VIII[;][a].) Contrary to plaintiff s contention, thc fact that thc Dobrish defendants did not bring 

bank account statements to the trial to document that he had already paid the $70,000 is 

immaterial. Ms. Mars did not dispute at the trial that Dr. Mars was the original source of 

deposits in ajoint savings account totaling at least S70,OOO or that shc had transferrcd funds from 

the joint account to her owii account. She took thc position that thc deposits wcre for spending 

money and for household expenses. (May 3, 1999 Trial Tr. at 89-95 [Dobrish Ex. BBB].) As Dr. 

Mars had not complied with the requirement of the pre-nuptial agreement that hc set up a 

separate account for the distributive award deposits, there was a crcdibility issuc as to whether 

Dr. blars’ dcposits were on account of the distributive award or for the purposes Ms. Mars 

claimed. Thus, noting that the “the issue was purely one of crcdibility,” thc Appellate Division 

held there was “no occasion to second guess the trial court’s finding that plaintiff ‘has not proven 

that any of that [S70,000] amount has been satisfied.”’ (Mars, 2S6 AD2d at 202.) 

Similar considerations are presentcd by plaintiffs claim that thc Dobrish defcndants 

should have argued that Ms. Mars owed him $120,000 which Ms. Mars had allcgedly rernovcd 

from a joint bank account to her bank account. As discussed above, Ms. Mars conceded that Dr. 

Pagc - 12- 

[* 13 ]



Mars was the original source of lhe fLinds, and contended that the funds were given to her for 

spending money or household expenses. As this chilli also involves credibility issucs, plainti Tf 

cannot dciiionstrate that he would have rccovcred the funds “but for” the Dobrish defendants’ 

f d u r e  to scck them. j ”  , /  

The court has coilsidered plainliffs additional iiialpracticc contcntjons against the 

Dobrish defendants and finds them to bc without merit. Thc court also fiiicis thal plaintiff fiils to 

raisc a triable issue of f x t  on his independent claim that the Dobrish dcfcndants’ fees xere 

cxcessive. As of the time of submission of these motions, plaintic[ had paid approximately 

S700,OOO in  legal fccs - 5400,000 to the Dobrish dcfcndants, $150,000 to his wifc’s attorney, Pat 

Grant, and thc remainder to other attorneys who represented him in thc divorce action. While the 

Dobrish defendants’ fees are unqucstionably considerable, plaintif[ makes no showing, by expert 

aftidavit or otherwise, that these fees wcre not based on usual arid customaiy rates or involved 

sxcessivc hours, given the contentiousness of the litigation and the nature o r  the issues and 

property involved. Thc Dobrkh defendants will accordingly be granted summary judgment 

dismissing the complaint. 

Defcndant Maddalena 

Plaintiffs principal malpractice claim against defendant Maddalena is that she should not 

have withdrawn the iiiarital residence and child support issues from thc appeal. 11 is ne11 settled 

that “[n]either an error in judgnicnt nor in choosing a reasonable coiirse of action constitutes 

nialpracticc.” (1Iand v Silberman, 15 AD3d 167 [ l ”  Dept ZOOS], Iv dcnicd 5 NY3d 707.) An 

attorney’s enor ofjudgment thus does not r ise to tlic level of malpraclice wlierc an attorney 

selccts “one anions sevcral ruasonablc courses of action.” (Rosncr v Palev, 65 NY2d 736, 738 
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[ 19S5].) Moreover, “[elvcn if couiisel improperly advises the client, tlic advicc is not the 

proximate cause of thc hami if. the client cannot dcmonslrate its own likelihood of success absent 

such advice.” (Pelleqrino v File, 291 AD2d 60, 63 [l .”  Depl20021, lv denied 98 NY2d 606.) 

Herc, plaintiff argues that defcridaiit Maddalena’s advice to withdraw the issucs from the 

appeal was not rcasonable and thereforc constituted malpractice. In support of this contention, 

plaintiff rclics on his expcrt’s opinion that “but for” Maddalena’s advice to withdraw the  issues 

from thc appeal, the Appcllate Division would havc ruled in plaintiff-s favor on occupancy of the 

marital rcsidence (Shapiro Reply AK,  7 5 [Reply to P.’s Cross-Motion Ex. 111)- and would have 

awarded child support in the amount of approximately $4200 per month, an amount loiver rhan 

that awarded by the trial court. (Shapiro Rcply A d ,  7 10.) Plaintiff‘s expert concludes that 

bccause Dr. Mars would have had a favorable result on appcal, “there was no valid strategic basis 

Cor withdrawing” cither issue. (E, 12.) 

Plaintiffs expcrt does not discuss the rcasonableness of the strategic concerns advanced 

by 3laddalena for withdrawing the issucs and focusing on plaintiffs request for decision-niaking 

aulhority over the children. To thc extent that Maddalcna’s withdrawal of the issues was a 

stratcgic decision, i t  cannot support a malpracticc claim as a matter of law. (a Bernsfein v 

Oppsnheim & Co., P.C.. 160 AD2d 428 [ l ”  Dept 19901.) Given the magnitude of dcfcndanr 

Maddalena’s dccision to withdraw thc appeal on two such major issues, however, this court’s 

determination of the malpractice claim will iiot rest on a characterization of thc dccision as 

strategic, but will turn to consideration o l  whether the dccision was a “but for” cause of damage 

to plaintiff. 

Notably, in none of his several submissions docs plaintiffs expert cite a single legal 
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authority in support o r  his largely conclusory claims that plaintiff would have prevailed on thc 

marital residence arid child support issues but for their withdrawal. On the contrary, thc opinion 

ignores substantial authority that the housing provisions o r a  pre-nuptial agrement  may be 

modificd if inequitable when considered in light of the best intcrests of minor children who 

rcsidc with thc custodial parent against whom the pre-nuptial agreenient is sought to bc enforced. 

(& Cron v Cron, 8 AD3d 186 [ 1 '' Dept 20041, & dismissed 7 NY3d 863 [2006] and Iv dcnied 

10 NY3d 703 [3008].) The opinion also ignores longstanding authority that carrying charges for 

a marital residence may be considercd child suppor~ (& Yunis v Yunis- 94 NY2d 757 [ 1?99]-) 

Plaintiffs expert fails to cite any statutory or case law in support of his claim that it was 

improper for the tiial court, on the particular facts of this case, to include carrying charges Tor the 

apartment in the child support awarded to Ms. Mars. 

Nor does the expert affidavit raise a triable issuc of Fact as to whcther the child support 

award would have bcen lowcr if the CSSA had been applied. It is wcll settled that the CSSA 

enacted a threc-step method for determining child support: 

[Sltep one of the threc-step inethod is Lhc court's calculation of 'combincd 
parental income' * * *. Second, the court multiplies that figurc. up to SSO,OOO, by 
a specified percentage based on the numbcr of children in the household - 17% 
for one child [25% for two children] - - and then allocates that amount berwcen the 
parents according to thcir share ofthe total income. 
* * *  

Third, whcre combined parental income exceeds S80,OOO * * * the staiutc 
provides that 'the court shall deterniine thc amount of child support for the 
amount of tlie combined parental income in excess of such dollar amount through 
consideration of the factors set h r t h  in paragraph (0 of this subdii.ision and/or tlie 
child support percentage." 

(Uassano v Cassano, 85 NY2d 649, 653 [ 199.51 [internal citations omittcd] [decided u d c r  

Family Ct Act I$ 41 3, the analog of Domestic Relations Law $ 240 [ 1 -h]].) Thc CSSA "afford[s] 
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courts the discrction to apply the ‘paragraph (0’ factors, or to apply thc statutory percentages, or 

to apply both in fixing the basic child support obligation on parental inconic over $80,000.” (Id. 

at 655.) The paragraph (f) factors in turn include not only the financial resources of thc parents, 

but the “standard of living the child would have erijoycd had the marriage or household not bccn 

dissnlved.” (Domestic Relations Law 240 [ l-b][f1[3].]) 

Hcrc, Dr. Mars’ income was approximately S700,OOO per year. llnder the statutory 

schcnic, therefore, thc trial court unquestionably had thc discretion to apply the paragraph (7) 

fixtors in scttiiig the aniount of child support. Plaintiffs expcrt’s affidavit makcs no showing 

that the Appellate Division would havc found that a proper exercise of such discretion could not 

havc resulted in an award in the amount that the trial court set. Nor did thc Appellate Division 

decision on the appeal in any respect suggest that the amount of the award was improper. It 

cmphasized that in making a child support award, the matrimonial court was requircd to, but did 

not, apply the CSSA three-step method and set forth its “articulation of thc reasons for the 

method used (whethcr the percentage or the fictors).” (4lars. 256 AD2d at 204.) 

The court thus holds that plaintiff fails, through his espcrt’s testimony or othcnvise, to 

raise a triable issue of fact on whether defendant Maddalcna’s \vithdrawal of the issues from the 

appeal was a “but lor” causc of loss to plaintiff. 

Thc court further f’iiids tliat plaintiffs ageemelit to defendant hladdalcna’s suggestion 

that he withdraw the two issues is a complete defcnse to the malpractice claim based on the 

withdrawal. DI-. Mars was not only a sophisticated clicnt with considerable exposurc to thc 

litigation process, but also consulted with another attomcy, Robert Wayhurn, before accepting 

Maddalcna’s advice to withdraw the issues. Under these circumstances, in which there is no 

Page - 16- 

[* 17 ]



dispute that plaintiff, with full information, elected to follow dcfcndaiit Maddalena’s advice, she 

is not liable h- malpractice. (& PJI 2: I52 [“[Ilfan attorney points out to the client the nature 

of the risks iiivolved in a certain course of procedurc and the client elecls to follow that coursc, 

the attorncy is not responsible for tlie consequences.”]. See also Cicorelli v Capobianco, 89 

AD2d 842 [2d Dcpt 19821, affd for reasons stated below 59 NY2d 626 [ 19Y3].)7 

Plaintiffs claim against defendant Maddalena for failure to recmxr his pcrsonal propcrty 

is denied for the reasons stated in connection with the denial of this claim as against the Dobrish 

defendants. Plaintiff also fails to raise triable issues of fact as to whether he sustained damages 

011 his nunicrous other claims against this defendant, including his claims that she f d e d  to obtain 

dccision-making authority over his son’s piano Icssons, gave improper advice on child support 

deductions and posting of an appeal bond, and made an crror in settling the order on the amount 

of attarncy’s fccs to bc paid by Dr. Mars to Ms. Mars’ counsel. 

Finally, the court finds that plaintiff fails to n i sc  a triable issue of fact as to tlie 

exccssivcness of. defendant .Vaddalena’s fces. Ho\v:Cvcr, to the extent Msddalena billed plaintiff 

ibr preparation for an oral argument on the appeal that was ncvcr scheduled, that time should be 

deducted from any unpaid legal fees that she claims. 

It is accordingly hereby ORDERED that the motion of the Dobrish defendants for 

summaiy judgment is granted to the extent of dismissing the complaint asainst thcni in its 

’It is notcd that nohvithstanding plaintiffs a y e m e r i t  to withdraw the marital rcsidcncc issuc on 
thc appeal, he has continued in the divorce action to challenge the trial court decision that he provide 
reasonably equivalent accommodations to his former wife and children. In 3007. the Appellate Llivision 
roundly re.jcctcd his argument that while the trial court decision requires him to pay lor thc marital 
apai-tmcnt for as long as they live there, “it docs not require him to pay for thc cost of maintaining thc 
equivalent apartment he would havc thcm move into.” (Mars, 39 AD3d a t  737.) 
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entircty; and it is further 

ORDERED that thc motion of defendant Maddalena is granted lo the extent of dismissing 

the complaint against her in its entircty; and it is Lurther 

ORDERED that the cross-motion of plaintiff for partial summary judgment as to liability 

is denied; and it is furthcr 

ORDERED that the parties shall appear in Part 57 orthis Courl 011 November 13, 2008 at 

I 1 :OO a.m. for a status conference on defendants’ counterclaims for unpaid legal fees. 

This constitutes the decision and ordcr of the court. 

Dated: New York, New York 
October 15,2008 
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