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Index No. 605647/00 
PI ai n ti ff, 

-against- 
STIJART STEINER, 

D elend ant. 

Defendant Stuart Steiner (“Steiner”) niovcs for an order d i s m i s @ $ p r q h i r d  

amended verified complaint. Plaintiff Star Meth Coi-p. (“Star Meth”) opposcs tlic%otion, which 
1 * c J  

is granted for the reasons below. 

B ac kuound 

This action sceks to rccovcr damagcs im connection with dcfcndant Stuart Stcincr’s 

(“Steiner’s) cmbezzlcmcnt scliciiic directed against methadone maiiitcnancc cliiiics, including a 

clinic known as thc East Harlem Clinic, which was iiiaiiaged by plaintiff Star Mcth Corp. (“Star 

Meth”) and its predecessor Seyniei Maiiageineiit C o y  (“Seymei”).’ In particular, it is allcgcd 

from 1987 through January 1993, Steiner embezzled fiinds from Star Meth by padding the clinic’s 

payrolls with the names of l?ctitious cniployccs, cashing their pay checks, and retaining the 

money. 

The action was origiiially brought by plaintifls Peter Schon-, Allegra Schorr Fitch, and 

‘In another action coiiimcticcd under lndcx No. 1 12322/O5, Seyniei, sued Steiner based 
011 the same embezzlement scheme at issue in this action. By decision and order dated 
September 1, 2006, Justice Edward H. Lehner granted Steiner’s motion to dismiss 011 the ground 
that Seynei lacked the capacity to sue. 
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Andrcw Schoir, in their individual capacities as assignees of certain interests of the shareholdcrs 

of Star Meth, Hannour Management Corp., and Has Meth Corp (together “tlic iiianageinent 

corporations”). The complaint allcgcd that these plaintifls were assigned an interest in the 

nianagcnient corporations by Harold Scliorr (Peter‘s Mher), Theodorc Schorr (Andrew’s father), 

and Seymour Schoir (Allegra’s father), the founders of the corporations (hereinafter “tlie Schoir 

bro thcrs”). 

By dccision and order dated April 10, 2004, the court round that the individual 

plaintiffs lackcd standing to sue sincc the injuries were committed against the management 

corporations and not the plaintiffs individually. The court also dismissed claims brought against 

Steiner in conricctioii with his activities at a mcthadoiie clinic known as the Kocppcl Clinic, 

which was nianagcd by Hannour Corp, and later bccaine Has Meth Corp, finding that sincc thcsc 

coi-porations had filed for bankruptcy, oiily the bankruptcy trustee had tlie capacity to sue on their 

hehalC However, thc court granted plaiiltiffs’ motion for leave to replead to the extent of 

permitting them to asscrt derivative claims on behalf of Star Meth. 

Plaintiffs filcd a second amended verified coniplaiiit 011 May 12, 2004. Steiner moved to 

dismiss tlie newly aiiiciidcd coiiiplairit on various grounds including that tlie new pleading failed 

to allege a derivative claiiii under New York law on behalf of Star Meth. Plaintiffs opposed the 

motion and altcniatively requesled that Star Mcth be pei-iiiitted to assert a direct claim against 

S tei ner. 

By dccisioii and order dated March 7, 2005, this court dismissed the complaint on the 

grounds that thc jndividual plaintiffs failed to show a beneficial interest in the shares of Star 

Met11 at tlie tiiiie of the alleged wrongs, and bascd on the absence of allegations adequale to 
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satisfy tlie demand rcquireinciit contained in Business Corporation Law $626(c). The court also 

denied Star Meth’s requcst to assert a direct claim, noting that Star Meth was dissolved in 1994, 

or approximately six years beforc the cominenccment of this action, and that there was nothing in 

the record to show lhat the action was brought [or thc purpose of winding up Star Meth’s 

corporate affairs. Plaintiffs appealcd. By decision and order dated December 20, 2007, thc 

Appellate Division modified thc March 7, 2005 decision to thc extent of pemiitting plaintiffs to 

assert a direct claim on behalf olStar Meth. See Schorr v. Stciner, 46 AD3d 435 (1” Dcpt 2007). 

In the meantime, on Janiiary 27, 2005, Justice Hemian Cahn issued a decision after a non- 

jury trial in a consolidatcd action involving a dispute ovcr the ownership and control of the East 

Harlem Clinic. 

Administrator of thc Estate of Eugenc Si Ibeniiann; h d c x  No. 60 1540/97 (hereinafter “thc 

Silbermaim action”).’ In that decision, Justice Cahn rejected the Schorr brothers’ claim that thcy 

East Harlem Managrnent Group, Tnc. v. Maiy Ann Phipps Silbermann. as 

owned the East Harlem Clinic, through their managemait corporations, including Star Meth, 

(which, in 1992, was replaced as nianager of the East Harlem clinic by East Harlem Management 

Group, Tiic.), and held that defendant Eugcne Silbcnnann, M,D. “alone possesscd any and all 

proprietary rights” to the clinics, and that tlie management corporations mariaged the mcthadone 

niaiiitenance program ‘‘pursuant to a terniinable at-will oral agreement tenninatcd by Dr. 

Silbemiarui ....” (Cahn decision, at 17, 18). 

Justice Cahn also found that “all iriconie generated from patient services [was] paid only 

to Dr. Silberinaim and deposited into an account ovcr which he had exclusive control” (id, at 13), 

2Dr. Silbermann died after the trial, and tiis wile and administrator olhis  estatc was 
substituted as plaintiff. 
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and that “all cmployees were paid out of the fLmds received as direct rcinibursemeiits by Dr. 

Silbermann, deposited in his accoiirit”(id, at 14, 15). Justice Cahn also determined that the 

Schorr brothers’ management duties related “purely to tlie business aspects of [the meth, d one 

maintenance] [p]rograrn,” and that “Dr Silbennann delegatcd issues iiivolving tlie professional 

staff to a distinct employee of the Program, one Stiiart Steiner.” (id, at 13). Additionally, Justicc 

Cahri rejected the Schorr brothers’ assertions that Steiner, or any of the employees of tlie 

methadone inaiiiteiiance program, were employccs of their maiiageinent companies. Justice 

Caliii’s decision was afiimied by the Appellate Division on January 5 ,  2006. East Harlem 

Managcnicnt Group, Inc. v. Silbermann, 25 AD3d 361 (1 ‘‘ Dept 2006). 

On Fcbruary 28, 2008, Star Melh filed a third amciidcd vcriiicd coinplaint in this action, 

which seeks lo recover compensatory and punitive damages in connection with Steiner’s scheme 

involving tlic fictitious employees, and asserts c l a im for fraud, breach of fiduciary duly, arid 

unj us t enrichment . 

Star Meth predicates its right to recovcr from Stciticr on the allegations that the 

Clinic was owned and operated by Seymour Schorr and the Schorr brothers and lhat the 

involvemenl by Dr Silbermann was “nominal” (third anicndcd vcrified complaint, 11 8 ). Star 

Mcth also alleges that the Schorr brothers established, incorporated and funded lhe management 

corporations for the clinics and that Seymour Schom arid the Schorr brothers were responsible for 

payiiiciit of all expenses, including eiiiployee salaries (d, 7 16), and thal Steiner’s scheme 

resulted in Steiner receiving in excess of $2 million in salaries paid by Seymour Schorr (d, 11 

3 1). 

Stejner now inoves to dismiss the third aniended verified complaint, asserting that bascd 
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on the determinations made by Justice Calm in the Silbcnnann action, and in accordance with the 

doctrine of collateral estoppel, Star Meth lacks standing to assert the claims contained in thc third 

amended verified complaint. h support of the motion, Steiner points to allcgations that the 

Schorr brothcrs owned the East Harlem Clinic, employed Steiner, and paid compensation to thc 

clinics’ employees, and note that these allegations directly contradict thc Justice Calm’s [actual 

cleterniinat i oris i 11 th c Si 1 bctiiiaiiii aclion. 

I n  opposition, Star Meth contends that it  has standing to seek recovery from Steiner based 

on an agreeincnt bctweeii the Schorr brothers and Silbcrinann. Specifically, in his affidavil 

submitted in opposition to the motion, Seymour Schorr states that: 

For his parlicipation and involvcment in the East Harlem Clinic as 
its sponsor, Silbemiami and I agreed that Silberniann would 
receive a fixed monthly amount from the revenues generated froin 
thc opcration oIthe East Harlem Clinic. 1 did agree, from time to 
time, to increase the fixed monthly aniouiit payable to Silbeniiann 
whencvcr cjthcr there was an increase in patient population or an 
increase in the Medicaid rcimburseiiient rates Ior services 
perlomed by the East Harlem Clinic. This conipensation 
arraiigcmctit rcrnained unchanged for the 25 years that Star Meth 
and other Schorr related entities opcratcd tlic East Harlcm Clinic. 

behalf of Star Metli, as well as othcr Schorr- r-clatcd ciititics 
involved in the opcration and iiiaiiagement of the East Harlem 
Clinic, that the remainder of revenues and incomc generatcd by tlic 
opcration of thc East IIarleiii Clinic belonged to, and would be 
paid to, Star Mctli arid othcr SchoiT rclatcd entities to pay the 
expenses of [he East Harlem Clinic and to retain the balance of lhe 
rcmaiiiing rcvciiucs and iiiconic as their compensation for thcir 
services. This arrangement also remained unchanged for the 25 
year period Irom 1972-through March 19, 1997, the date that the 
Schorr rclationship with Silhcrinann cndcd. 

Steiner’s admitted embezzlement ... through the use of the 
“fictitious cniploycc” schemc caused substantial financial damages 

lt was hrther agreed between Silber-niann and me, on 
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to Star Meth and Scyniei3 because thc funds taken by Stciner 
belonged to, and were paid out of the ag-eed coinpensation due, 
Star Meth and Seymei. If Steiner had iiot embezzled nearly $1 
niillioii in revenues geiicrated from the operation o i  the East 
llarlem Cliiiic, then those revenues would havc been retained by 
Star Mcth and Seymei as and for their agreed conipensation ibr 
operating and managing the East Harlem Clinic. 

(Schorr affidavit, 1171 4, 5 & 7). 

Star Meth also relies on excerpts from the deposition and trial testimony of Dr. 

Silbeimaim which indicates that he had an agreement with the Schorr brothers that after he took 

his compcnsation that remaining rnoncys would go to operate the clinic and the SchoiT brothers 

would pay expenses out of the moncy arid any remaining funds would go to them. Notably, Dr. 

Silbermann docs iiot identify employee compensation as one of the expenscs paid by thc Schoir 

brothcrs and/or their management corporations. In addition, Star Meth points to Silbeimaiin’s 

deposition testimony that Steiner was eiiiployed by the Scliorr brothcrs. 

Star Meth next asscrts that the identical grounds now advanccd by Stciner lor disrnissal 

were iiaade to, and rejected by, the Appellate Division, which permitted Star Meth to assert direct 

claims against Stcincr, and thus the law of the case doctrine bars Stcincr from asserting these 

grounds now. 

I n  reply, Steincr asserts that the law of the case doctrine does not apply since the 

Appellate Division did not consider the collateral estoppel argument or have before it a 

complaint asserting direct claims on behalf of Star Metli. 

3 ~ 1 y  claims asserted by Seyiiici arc not the subject ofthis action by Star Meth and in any 
evcnt such chinas would be barred by Justice Lehner’s decision and ordcr datcd Septernbcr 1 ,  
2006, which granted Steiner’s motion to dismiss claims brought by Seynei. See footnote one, 
infra. 
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Discussion 

The doctrine of collatcral cstoppel or “issue preclusion” prevents a party from relitigating 

an identical issue which has prcviausly been decided against it in a prior action in which it had a 

fair opportunity to fully litigate the issue. & Allied Chemical v Niagara Mohawk Power Corp.., 

72 NY2d 27 I (1 988), ccrt dcnicd, 488 US 1005 ( 1  989). “The policies underlying the application 

[of collateral estoppcl] arc avoiding relitigation of a decided issue and the possibility of 

inconsistent results. Ruechel v.  Rain, 97 NY2d 295, 303 (2001)(citation omitted). 

Here, the factual allcgations in  the third amended verified complaint which are central to 

Star Melh’s theory of liability wcre dctcrmincd against the Schoir Brothers and their managmelit 

companies, including Star Meth, by Justice Cahn i n  thc Silbcrniann action, and cannot be 

relitigatcd hcrc. As iiidicatcd above, Justice Cahn held that the Schorr brothers and thcir 

mariagiiiciit companies have no ownership interest in the East Harlem Clinic, and that Dr. 

Silbermann, M.D. had all proprictary rights to the clinics, and that thc niaiiagcmcnt corporations 

managed the iiietliadonc niaintcnancc program based on “a terminable at-will oral agreement 

terminated by Dr. Silbeimaim ....” (Calm decision, at 17, 18). Despite this holding, tlic third 

amended verified coinplaint basis Steiner’s liability to Star Meth on allegations that thc Schorr 

brothers “owned and operated” the East Harlem Clinic, and that “the iiivolveinciit and 

participation of Dr. Silbennanii in the operatioii of the clinic was nominal”(t1iil-d aincndcd verified 

complaint, 11 8 ). 

As for the funding of the clinics, although luslice Cahn held lhat employccs’ salaries were 
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paid exclusively through dircct reinibursenients dcposited into Dr. Silberniann’s account,‘ the 

third anieiided verified complaint alleges that the Schorr Brothers were “wholly responsible for 

the payment of all expenses incurred by each clinic, including by not limitcd to cmployee salai-ies 

and related benefits,” and that Steiner received in  cxccss of “$2,000,000 representing salaries paid 

by Seymour Schorr, the Scliorr brothers and thc various management companies for the fictitious 

employees” (id, 1111 16, 3 1). 

Similarly, allegations niadc in coiiiiectioii with the breach of fiduciary duty claim that 

Steincr damaged Star Meth by retaining the salary paid to him by the Schorr brothers, conflicts 

with Justice Cahn’s finding the employee salaries were paid out of funds in Dr. Silbermann’s 

account. ‘ Additionally, allegations that Steiiicr brcaclied his position of trust and authority as 

Administrative Director of the clinics and “stole money paid by private patients” are insufficient 

to provide a basis for recovery siiicc Justice Calm found that all income generated from patient 

services was paid only to Dr. Sjlbcniiann aiid deposited into an account over which he had 

exclusive 

Justice Calm also found that Dr. Silberniann was the payee of all Medicaid 4 

reimbursements, and solc account holdcr of all deposits of such proceeds. 

Despite Dr. Silbeimami’s deposition testimony indicating that the Schorr brothers hired 
Stciner, Justicc Cahn’s dctcnnination that Stciner was an employee of Dr. Silbemiann is erititlcd 
to estoppel dfect. In addition, even assuming that Steiner although not an employee of Star 
Meth, owed the Star Meth a fiduciary duty, the allcgatioiis in the third ariicndcd vcrified 
coinplaint do not provide a basis for firidiIig that Star Meth damaged as a result of such a breach. 

‘In addition, contrary to Justice Cahn’s dccision, which found that Stcincr was hired by 
Dr. Silbennanii to deal with issues involving the professional staff, the third amended verified 
complaint allcgcs that Stciner was Iiircd by the Schorr brothers to handle the day-to-day 
operations of the clinic. Furthermore, while Justicc Calm held that the Schorr brothers were only 
responsiblc for the busincss aspccts of the program, the third aiiiended verified cornplaint alleges 
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Thus, as the allegalioiis that provide the factual underpinnings for Star Metli’s theory of 

recovery regarding its ownership of the clinic, its payment of criiployee salaries and its entitlerncnt 

to riioiiey received by the clinics, are contradicted by the deterniinations made by Justice Calm 

that Dr Silbemianii owncd tlie clinics, was directly paid all funds from private patients, and as the 

employer of the clinic’s staff paid employee salaries directly rrom his own account, the third 

ainendcd verificd coiiiplairit cannol stand. 

Next, although Star Meth’s argues in opposition that tlie basis for Steiner’s liability docs 

not depeiid on the Schorr Brothers’ ownei-ship of the clinic but rather on an agreement with Dr. 

Silbennaiiii lo pci-inii the iiianagcment coinpanics to retain any rcvenue rcmaining after paying the 

clinic’s expenses, tlie third amended verified coniplairit contains no allegations regarding such an 

agreement. In any event, as the alleged fictitious employee schcme involvcd Steiner taking moiiey 

used to pay employee salaries, Justice Calm’s detcnnination lhat thcse salaries were not paid by 

the Schorr brothers or their maiiagemciit companies but by DI-. Silbermann through moneys taken 

directly from his account, precludes a theory of liabilily based on the scheme as described in thc 

third amended complaint. 

Under these circumstances, collateral estoppel applics to bar Star Meth from asserting the 

claims contained in the third arnerided verificd complaint siricc they are based on factual issues 

that were necessarily determined to the contrary in the Silberniaiiii action alter Star Meth’s 

successor-in-interest had a full and h i r  opportunity to be h ~ a r d . ~  Rrowninq Avenue Rcalty 

that the Schorr brothers “made all strategic decisions involving thc clinics.” 

’While tlie named plaintifl in tlic Silberniaim action was East Harlem Management Cory. 
and not Star Meth, collatcral estoppel nonetheless applies siricc, as its predecessor in interest, 
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Co. v. Riibin, 207 AD2d 263, 266 (1” Dept 1994), lv denied, 85 NY2d 804 (1995)(holding that 

plaintifrs claiins must be dismissed on the ground of collatcral estoppel wlicrc the issues raiscd 

by the complaint wcrc idcntical to those necessarily decided in Iederal court after plaintif‘iliad a 

full and fair opportunity to bc heard): Intcrn’l 800 Telccom Coi-p. v. Kramcr, Lcvin, Nessen, 

Kainin & Frankel, 155 Misc2d 975 (Sup Ct,, NY Co. 1992)(disniissing plaintiffs claiins loor fraud 

and ovcrbillins whcii tlicsc claims were necessarily decided against plaintiff in earlier actions) 

Ncxt, contrary to Star Meth’s position, the law orthe case doctrine does iiot prcvcnt 

Stciner from arguing that collateral estoppel bars Star Meth from asscrtiiig claims based on issues 

deterniined against it in the Silberrnann action. “The ‘law ofthe case’ doctrinc is a rule of 

practice which provides that once an issue is judicially deteiiiiined, either dircctly or by 

implication, it is not to be reconsidered by a Judges or courts of coordinate jurisdiction in the 

course of tlic samc litigation.” flolloway v. Cha Cha Laundry, Inc., 97 A.D.2d 385, 386 (1“ Dcpt. 

1983)(citations omitted); see also, Clark v. New York Teleplioiic Co., 52 A.D.2d 1030 (4‘h Dept. 

1976), affd 41 N.Y.2d 1069 (1 977). 

Here, the law of the case doctrine does not apply since the Appellate Division did not 

dctcrmiiic either dircctly or by implication whether the complaint at issue hcrc provided a basis 

for recovery in light of Justice Cahn’s determinations in the Silbcrniann action. Although Stciner 

stated in his brief submilled to the Appellatc Division that as a result of the Silbeniiarm action any 

money allegedly stolen in the fictitious employment scheme belonged to Dr. Silbcrniann, the 

Star Mctli is in privity with East Harlem Management Coi-p, and both management corporations 
wcrc owned and controlled by the Schon. brothers. 
356 (2d Dept 1977)(holding that owiiers of a dcfunct family corporation were bound by the 
determination against tlic corporation and could not use the corporatc veil to relitigate prcviously 
decided issues). 

Shirc Rcalty Corp. v. Schon, 55  AD2d 
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Appellatc Division did not address thc issue but only found that Star Meth’s proposed direct 

claims were “potcntially meritorious." & Schorr v. Steiner, 46 AD3d at 436. Notably, at that 

time, the Appellate Division did not have before i t  Star Meth’s complaint asserting a direct claim 

arid thus did not havc the opportunity to dctemiine whether Star Meth’s claims were barred based 

011 issues dccided in  the Silberniami action. 

Finally, the court notes that the third amended verified complaint contains allegations 

related not only to thc East Harlem Clinic but also to the Kocppel Clinic, which was not opcrated 

by Star Meth, but rather by Harmour Management Corp., and Has Meth Corp. T ~ L K ,  Star Metli 

has no right to recover based on any losses incurrcd at the Kocppel Clinic as a result of Steincr’s 

allegcd wrongdoing. Moreover, as indicated above, the claims against Steiner on bchal f of 

Harmour Management Corp., and Has Meth Corp were previously dismissed by this court on the 

ground that these manageinelits corporatjoiis had filed for bankruptcy and thus only the 

bankniptcy truslec had a basis for bringing any claims on thcir behalf. Accordingly, the 

allcgations in thc third amended veiified complaint relating to the Koeppcl Clinic are without 

merit. 

Conclusion 

T n  view of thc above, it is 

ORDERED that defendant’s motion to dismiss is grantcd; and it is fiirther 

ORDERED that the Clerk o r  the Court is dirccted to enter judgment dismissing thc third 

amended verificd complaint in its 

DATED: 
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