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INDEX No. 07-1701 
CAL. No. 08-00988-MV 

SUPREME COURT - STATE OF NEW YORK 
I.A.S. PART 33 - SUFFOLK COUNTY 

P R E S E N T :  

tlon. THOMAS F. WHELAN 
Justice of the Supreme Court 

. X 
i,ESLIE CARL GAYLE, 

Plaintiff, 

- against - 

li 121i;4h SINGfI, SAMANTHA S. SINGH, 
S 1 1  t. 1,s T O N  A. BOYCE and ESTHER KYIN, 

MOTION DATE 7- 18-08 
ADJ. DATE 8-29-08 
Mot. Seq. # 003 - MG 

# 004 - XMG; CASEDISP 

STEVEN D. DOLLINGER & ASSOCIATES 
Attorneys for Plaintiff 
5 Threepence Drive 
Melville, New York 11747 

RUSSO & APOZNANSKI 
Attorneys for Defendants Singh 
875 Merrick Avenue 
Westbury, New York 11590 

JOHN P. HUMPHREYS, ESQ. 
Attorney for Defendants Boyce & Kyin 
3 Huntington Quadrangle, Ste. 102S, P.O. Box 9028 
Melville, New York 11747 

t p o n  the to lowing papers numbered 1 to 30 read on this motion and cioss motion for summary judgment, Notice 
1 - 8 ; Notice of Cross Motion and supporting papers 9 - 13 ; 

14 - 18; 19 - 20 ; Replying Affidavits and supporting p p e r s  21 - 30 ; Other 
j i i o t i /  Oiclei t o  Show Cause and supporting papers 
i t  ing Atfid,ivit\ and supporting papers 

- -__I . (( ‘ a  ) It lS, 

ORDERED that this motion (#003) by defendants, Juliean Singh and Samantha Singh, and the cross 
i ’ i o t i o i i  (#004) bq defendants, Shelston Boyce and Esther Kyin, for summary judgment dismissing the 
. o inp la in t  against them on the ground that plaintiff did not sustain a “serious injury” as defined in Insurance 
I ( I \ \  4 5 103id) are considered thereunder and under CPLR 3212 and are granted. 

I his I S  an xt ion to recover damages for personal injuries allegedly sustained by plaintiff, Leslie Carl 
i ic nhen h i s  vehicle collided with a vehicle operated by defendant, Shelston A. Boyce (hereinafter 
I~o\cc. ’) ,  m d  owned by defendant, Esther Kyin, in the entrance lane of the Southern State Parkway in the 

1 o i i  11 01 lli‘inpstt~‘ad, Nassau County, New York, on June 19, 2005. By his complaint, plaintiff alleges, 
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,~nions ,,ther thinss, that at the time of the accident, a vehicle operated by defendant, Juliean Singh, and 
O I ~  ncd I iy defendant, Samantha Singh, collided with the Boyce vehicle, which, in turn, hit the plaintiff‘s 
‘ C l ~ l , ~ I C  

By his bill ofparticulars, plaintiff alleges that, as aresult of the subject accident, he sustained serious 
I !i.Ilcii-ics including insult to the neuroperipheral and muscular skeletal system of both the cervical and lumbar 
,,pi tie: post-concussion syndrome; headaches; radiculitis throughout the entire spine; bulging discs at Ll-L2 
Lint1 12-L3; herniated discs at L3-L4, L4-L5 and L5-S1; and aggravation of any prior injuries. In addition, 
1~I : i i i i t i f f  claims that, following the subject accident, he was confined to bed and home for approximately 
thi.ct. days. The plaintiff reserved the right to rely upon each of the nine categories of serious injury set forth 
i n  !nsurance Law 5 5102(d). 

I n  C;ISCS involving claims of serious injury, i t  is the court’s obligation to determine, in the first 
i~is~, ince.  u tiether a prima facie showing of “serious injury” has been made out (see Tipping-Cestari v 
h i lhenny.  174 A112d 663, 571 NYS2d 525 [2d Dept 19911). The initial burden is on the defendant “to 
Ilrewnt evidence. in competent form, showing that the plaintiff has no cause of action” (Rodriguez v 
(;olrlytein, 182 AD2d 396, 582 NYS2d 395, 396 [lst Dept 19921). Once defendant has met the burden, 
I’iaintiff must then, by competent proof, establish a prima facie case that such serious injury exists (see 
(;ndrly v E-yler. 79 NY2d 955, 582 NYS2d 990 [ 19921). Such proof, in order to be in a competent or 
d r n i s i b l e  form, shall consist of affidavits or affirmations (see Pagano v Kingsbury, 182 AD2d 268, 587 
2 \r S2d 602 [ 2d Ilept 19921) and must be viewed in a light most favorable to the nonmoving party ( see 
( ‘~11?1nirrrere v Villanova, 166 AD2d 760, 562 NYS2d 808 [3d Dept 19901). 

Insui-ancc Law S 5 102(d) defines “serious injury” as: 

a personal injury which results in death; dismemberment; significant 
disfigurement; a fracture; loss of a fetus; permanent loss of use of a body 
organ, member, function or system; permanent consequential limitation of 
use of a body organ or member; significant limitation of use of a body 
fuiiction or system; or a medically determined injury or impairment of a 
non-permanent nature which prevents the injured person from performing 
sul,stantially all of the material acts which constitute such person’s usual and 
customary daily activities for not less than ninety days during the one hundred 
eighty days immediately following the occurrence of the injury or 
i m pairmen t. 

‘1.0 prove the extent or degree of physical limitation with respect to the “permanent consequential 
i I ii:i [.;it i o n  of use of a body organ or member” under Insurance Law 5 5 102(d)(vii) or a “significant limitation 

: j  I-IW ol‘ ;I body function or system” under Insurance Law 5102(d)(viii), either a specific percentage of 
i ’ i c  l o s s  ot range of motion must be ascribed or there must be a sufficient description of the “qualitative 
ii;iliirc” ot plaintil’f’s limitations, with an objective basis, correlating plaintiff’s limitations to the normal 
!,.iiic~ion. puipose and use of the body part (see Toure v Avis RentA Car Sys., 98 NY2d 345, 746 NYS2d 
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i o 5  I ?(,NO],) A niinor, mild or slight limitation of use is considered insignificant within the meaning of the 
t,itLitc ( S C T  Licavi v Elliott, 57 NY2d 230, 455 NYS2d 570 [1982]). 

I n  supporr of their respective motion and cross motion, the defendants rely upon the pleadings, the 
~ I L ~ > O S I ~ I O I I  tcstimony of the plaintiff and affirmed report of Dr. Zimmerman, a physician retained by the 
i)I‘iiiiiift’s s no-fitult carrier who examined the plaintiff on January 22, 2008, some two years and seven 
i i o i i t  lis after the subject accident, Dr. Zimmennan’s report reveals that he examined the plaintiff, using 
ct 1,ii i i  orthopedic and neurological tests including the Lasegue test, supine and reverse seated Straight Leg 

k i i x ing  test, Fabcre test and shoulder abduction test. Dr. Zinimerniaii found that all of the test results were 
irc.zLitive and that there was no tenderness or spasm in plaintiffs shoulder and cervical and lumbar spine. 
i I L  I cpoited his findings with respect to the various ranges of motion of plaintiffs shoulder and cervical and 
! ~ i n i l ~ r  spine and compared those findings to the normal ranges ofmotion. Dr. Zimmerman also found that 
j)l,antiffhad nornial ranges of motion in his cervical and lumbar spine and shoulder and opined, based on 
l i t <  exiii~iinatioii, that the plaintiff had no disability or restrictions related to the subject accident nor was 
1 tici-c m y  aggravation of any prior injuries (see WilZis v New York City Tr. Antlz., 14 AD3d 696,789 NYS2d 
- *?  3 12d Dept 20051). Such proof was sufficient to demonstrate, prima facie, the absence of a serious injury 
t.ndcr subparagraphs (vii) and (vii) of 8 5 102(d) of the Insurance Law (see Toure v Avis Rent-a- Car Sys., 

\ \‘2d 345, siipm; Mager v Cooney, 50 AD3d 648, 853 NYS2d 920 [2d Dept 20081). 

flie deCendants also established, prima facie, that the plaintiffs claim that he sustained a medically 
cict el-mi I led in] ury or impairment of a non-permanent nature, which prevented him from perfonning 
~iihstantlally all of the material acts which constitute his usual and customary activities for not less than 90 
c S U I  of- the 1 80 days immediately following the accident is without merit. At his examination before trial, 
1 I C  plainti ff’testified that he is an employee of MTA Long Island Bus Co.; that he did not miss any time 
1 1  o t i i  \I ork as 21 result of the accident; and that he had received chiropractic treatment three days a week for 
I IL tirst threc months and two days a week for the following two months. Plaintiff also testified that there 
i I I O  actii ity that he is unable to perform except “painting the walls.” While the plaintiff complained that 
/ I C  l i d  difficulty lifting and bending, he admitted that he could lift items weighing up to 40 pounds. His 
t!qosi tion testimony thus revealed that his injuries did not prevent him from performing “substantially all” 
( 7  f :lie material acts which constituted his customary daily activities during at least 90 out of the first 180 
c i ~ i x  s following the accident (seeZiizger vZyZberberg, 35 AD3d 85 1 , 828 NYS2d 128 [2d Dept 20061; Porto 
I Rliitii, 39 A D 3 d  5 14, 833 NYS2d 245 [2d Dept 20071; Czirry v VeZez, 243 AD2d 442,663 NYS2d 63 [2d 
1 ) c n ~  1 OW]) Such testimony was sufficient to establish, prima facie, the absence of a serious injury under 
I i \ i i i  ance L,au 8 5 102(d)(ix). 

i n  opposit~on, plaintiff contends that he did sustain a serious injury within the meaning of Lnsurance 
I J‘I .; 5 103(d). 111 support of such contentions, the plaintiffrelies upon the sworn affidavit of his treating 
~ i i~op iac to r .  L>r Walter Priestley, dated June 12, 2008 and the affirmation of his treating radiologist, Dr. 

F\ o~x~t- t  Diamond, dated June 11, 2008. The plaintiff claims that such proof is sufficient to establish that, 
c~ I csirlt of the subject accident, he sustained injuries to his lumbar spine, including disc herniations and 

iiilgcb. r-esulting In restrictions and/or limitations in the range of motion in his back and in other parts of 
iod\  that  re actionable under Insurance Law 5 5 102(d) (vii), (viii) and (ix). 

[* 3 ]



It I S  well established that the existence of herniated or bulging discs do not in themselves constitute 
ioii\ iiijury. Instead, such injuries must be accompanied by objective evidence of the extent or degree 

i )  f llic dlegcd pIi>sical limitations resulting therefrom and the duration thereof (see Nelson v Amicizin, 2 1 
\ I )  ;tl 10 IS.  803 W S 2 d  87 [2d Dept 20051; Kenrse v New York City Tr. Airtlz., 16 AD3d 45,789 NYS2d 
’ b  1 12tI Dcpt 20051; Gcrznzniz v Paid Miclznef Mgt., 266 AD2d 508, 698 NYS2d 719 [2d Dept 19991). It 
<y iially well established that limitations and restrictions which are only observed and properly quantified 

I i i c  Iiitlis aftci- tlie accident, and without evidence of their existence, contemporaneous with the accident, are 
ri!~iii‘licicnt to establish an actionable serious injury under 5 5102(d) of the Insurance Law (see Leeber v 
I I  urd, ,2008 WL 4491902 [2d Dept 20081; Perdermo v Scott, 50 AD3d 11 15,857 NYS2d 
-’ 12. j 2d Dcpt 2008lI;Borgeffn v D&L Taxi Cory., 38 AD3d 701,834 NYS2d 199 [2d Dept 20071; Itizirseiz 
1’ Aoriopkci, 38 AD3d 608, 831 NYS2d 530 [2d Dept 20071). 

AD3d 

flci-e. the plaintiffs submissions were insufficient to raise a triable issue of fact as to whether a 
ic’ i  icjiis iiijiiry” mder Insurance Law fj5 102(d) was sustained by him in the subject accident (see Siiizs v 

\ l q u r i s .  15 AD3d 468,790 NYS2d 487 [2d Dept 20051, lv den 5 NY3d 703,800 NYS2d 374 [2005]). The 
,iflinnation of the plaintiffs radiologist, Dr. Diamond, indicated that the MRI study undertaken by him on 
5ent ember 28. 2005 revealed that plaintiff had “Kyphotic Lumbar Curvature,” bulging discs at Ll-L2 and 
I 2-i 3. herniated discs at L3-L4 “extending to impress the ventral thecal sac and narrow the foramina with 
hiitnieiit ofthe exiting L3 roots”, and herniated discs at L4/L5 and L5/S1 “extending to narrow the foramina 
*i 111-i ~iiipingenient upon tlie exiting L4 and L5 roots.” Dr. Diamond’s affirmation did not, however, include 
, 11 opinion as to causation nor did it detail any observed restrictions or limitations resulting from any of the 
til-c tierniatioi~s and bulges indicated on the September 28, 2005 MRI study (see Sorto v Mnornfes, 

. 2008 WL 4593108 [2d Dept 20081; Siffn vMoharii~nad, 52 Ad3d 681, 861 NYS2d 83 [2d 1l)M 
; )qN 2005j) 

1 hc affirniation ofthe plaintiff s treating chiropractor, Dr. Priestley, was also insufficient to establish 
w! ious injury. Not apparent therefrom is the date on which Dr. Priestley first examined and/or treated 

tliL. pl‘ i i i i t i f r  M‘hat is apparent is that Dr. Priestley examined the plaintiff on April 30, 2008 and 
ciiiiriiistered orthopedic and neurological tests fi-om which he quantified observed restrictions and 
iiiiitcitions i n  the plaintiffs neck and back. Dr. Priestleyconcluded that on April 30,2008, the plaintiffwas 
ii t‘l,mng fi-om range of motion restrictions in his cervical and luinbar spine which were attributed to the 
i i h ; t ~ , i  ;icc-iclcnt However, the failure ofDr. Priestley’s affiiination to include competent medical evidence 

1 3  I I usti-ictions md/or limitations resulting from the injuries allegedly sustained in the subject accident that 
1 i‘i 11 nieasured contemporaneously with the subject accident renders his affirmation insufficient to establish 

I ~~i i c s~ io i i  o f  fact with respect to serious injury under Insurance Law tj 5102(d)(vii) or (viii) (see Leeber v 
11 fir(/.  AD3d ~, 2008 WL 4593108, 
i / [ ) i ( i  €“wicc.iiro<>cott, 50 AD3d 11 15, supra; Borgeffn v D&L TaFCorp.,  38 AD3d 701, szipm). 

AD3d , 2008 WL 4491902, supra ; Sorto v Mnornles, 

hoi did the plaintiff establish that a question of fact exists regarding whether the plaintiff sustained 
I iicxiical Iy determined injury or impairment of a non-permanent nature which prevents the injured person 

t 1 ) I I  I pcifoI-niing substantially all of the material acts which constitute such person’s usual and customary 
f i‘i. I ,icti\ 1 ties fbr not less than ninety days during the one hundred eighty days immediately following the 
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tirielice o f  t h c  irijitry or impairment (Insurance Law 5 5102(d) (ix). The plaintiffs reliance upon his 
~lcpositroii testimony to establish such an injury is misplaced for the reasons set forth above. His failure to 
. J(liicc nicdial e\ idence tending to establish a medically determined injury resulting in the impairments 
onlctiiplated by Insurance Law 5 5102(d)(ix) is fatal to his claim of an actionable serious injury thereunder 

..iil~iiiitted (set. Vita v Enterprise Rent-A-Car, 8 AD3d 558, 779 NYS2d 128 [2d Dept 20041). 

In \ im of the foregoing, the court finds that the plaintiffs submissions were insufficient to raise any 
cii11iiic question of fact on the issue of a serious injury under Insurance Law 5 5102(d). The instant motion 

< i i i ( i  cross motion by the defendant for summary judgment dismissing the plaintiffs complaint are thus 
i ' i  'intcci. Vie within action shall be marked disposed upon entry of this order. 
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