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SUI’IIEMG C(1UII‘I’ OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

X 
MELTSSANDRA FLOIIIAN-GALVAN, an infant and 
ALEX FLORTAN an infant by their mother and natural 
g:Liardian, ERMIDA GAI,VAN and ERMIDA GALVAN, 
111 d i vidual 1 y , 

____----________________I_______________------------------------- 

Iiiclcx No. 1 1  1035/03 

PI a I n t i  f h .  I3ECISION ANI) OliDER 

MELISSANDRA FLORLAN-GALVAN, and ALEX FLORIAN, and a derivative claim 011 

bclialf of their mother, ERMIDA GALVAN (“Plaintiff’), as a result of the alleged negligence 

committed by the Defendrints IiST PROPERTY ASSOCTA‘TES, LLC (“RBT”), and 96 

WADSWOI<‘I’I-I, L1.C (”96 WAOS WOIITH”),  thcir agents, servants, and/or ctiiployccs from 

approximatcly June 24, 2000 LIP to arid including the present. Plaintiffs claim that during this 

timc period, the infant Plaintiffs were allegedly caused to ingest and/or inhale lead particles, 

contaminants andor  dust due to the use andor  presence of lead based paint and paint chips in 

their residence at Apartrilelit 2-A (“the apartmcnt”) at 96 Wadsworth Terracc (“the building”), 

New Yorlc, New York. 

Plaintiffs claim that as a result of said ingestion and/or inhalation, thc infant plaintiffs 

siis t a iiied s everc and perinanen t iiij uri es . 1’ 1 ai 11 tiff a I 1 eges that in f i n  t p 1 ai 11 ti ffs M EL IS SANDRA 

arid ALEX sustained perniancnt iii.jurics and daiiiages to the brain, blood, kidney, reproductive, 

gastro i II res t i II n 1, neu ro I og i ca 1 ai1 (I 11 crvo~i s s ys t enis ; and have bcc 11 I’CI 1 dcred s i c k , sui-e , 1 ame and 

disabled. Specifically, infant 1~’laintiffs allegedly sufferod severe sto~nach pain, loss of appctite, 
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dclayed speech and languagc development, difficulty i i i  concentration, poor attcntioii span, 

distractibility, poor articulation aiid vocabulary, slurred speccli, ternpcr tantrums, excessive 

i mpu I s i veiies s, ti ypc rac t i vi ty, i 11 t c I I cc tu a 1 i nip ;i i 1-111 c n t, 1 eai-n ing di s ab i 1 i t  y, fidget i II cs s, at tc 11 ti on 

deliicit disorder, traumatic anemia, rcstlessness, irritability, poor impulse control, hcadachcs, 

damage, atrophy, aiid dystropliy of tlic ncrvcs, blood vessels aiid cells, with functional and/or 

organic disturbances aiid tissuc damages, iiiciital retardation, developmental delay, vomiting, 

grapl~omotor dyspraxia, separation anxiety disorder, organic psychosis, aggressiveness, visual 

and auditory problems, sensitivity to violence, anger, adjustment disorder with disturbance of 

cmotions and conduct, or-ganic iiieiital disorder with perceptual, language and acadciiiic dcficit, 

;I bn oim a1 1 ead 1 eve 1 s i 11 b I ood , em o t i oiial d is t ur b ance, ;i b d o m i 11 a I pa i 11, par an o i a, and i 111 paired 

hearing. 

DUC to these injuries, Plaintiff' alleges the children have been unable to pursue their usual 

duties, activities, and recreational activities; that they have beeii confined to their beds aiid home 

for some timc; that they have suflered physical and mental pain, aiid emotional distrcss; aiid that 

they have aiid will sustain ;I loss of enjoyment, pleasures and pursuits of life. I n  addition, 

Plaintiff alleges that MELlSSANDliA and ALEX liave been compcllcd to submit tlieniselves to 

the hospital and physicians in an attciiipt to allcviate said injuries, for which various sunis of 

money liave been and will continue to be incurred. 

Plaintiff El iMlDA G A L V A N ' S  also c1:iiiiis ;i cause of action i n  addition to those of each 

of her children. EIIMIDA claiiiis that by reasoli of defendant's alleged riegligeiice and 

carelessness, the Plaintiff has been and will continue to be deprived of the serviccs, society, 

coiiipaiiioiisliip aiid support of her soli aiid daughtcr, and will be coinpelled to incur and/or 

expend various slims of money lor hospital aiid iiiedical expenses on their bchnlf, including 
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physician a id  medication costs. Plaintiff EIIMIDA GALVAN will incur these costs while 

suffering the damage of f h r c  lost earnings of her children, 

PlainliIlk also niaititain tha l  Defendants wcre Iicgligcnt in peimitting and allowiiig the 

infant plaintiffs to reside and continue to reside at the Apartment. According to Plaintiff‘s, 

Defendant RBT has outstanding violations from I989 regarding thc hazard of lead based paint in 

the building, and therefore had actual and constructive notice of tlic lcad in the apai-tment. 

Plaintillj: fiirther iiiaintain that the defeiidaiits wcre iicgligent in hiling to propcrly, timely and 

efiiciently correct andor  alleviate the dcfcctivc conditions. 

In his deposition, JAC ZADRIMA, one of the owiicrs of 96 WADSWORTH, stated that 

he receivcd a C~ommissioner of Health Order to Abatc Nuissance for tlie apai-tnient, datcd 

October 17, 2002, niid was again made aware of tlie prescncc of‘ lead when he received another 

violation for the presciicc of lead in the apartinelit in 2006. 

Plaintiff moves for an order of thc court, pursuant to CPLR 5s 32 1 1 (a)(6), 32 1 1 (a)(7), 

321 1 (b) a id  Geiieral Obligations Law $3-1 1 I ,  dismissing Defendant RBT PROPERTY 

ASSOCIATES’ (“RBT”) Countcl-claiin asscrted against Plaintiff EIIMIDA GALVAN, and 

striking tlic afiinnative defenses contained in Defcndants’ respective Answers. Defendant cross- 

moves to disqualify Bai-ton, Bai-ton & Plotkin from represciiting both the infant children 

MELISSANDRA FLORTAN GALVAN and ALEX FLORIAN, arid their mother ERMIDA 

GALVAN,  basccl iipon an  alleged conflict ol‘ interests. Defendant alleges that tlic niotlier’s aiid 

children’s intcrcsts are in conflict, because the children are suirig tlic dcfeiidants in connection 

with alleged injury, while the mother is suing separately in her own right. 

Defendant’s Counterclaim against PlaintiffERMIDA GALVAN states that Plaintiff knew 

or should have luiown of tlic prcsence of :my daiigcrous 01- unsafe condition in or about the 
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premises that they occupied; that the apartment she aiid hcr children occupied contained lead 

based paint; that she Failed to niaintaiii the preriiises in a iiianiier that prevented her childrcn from 

liaving iicccss to the l e d  bascd p i n t ;  that should this Court find liability from tlic alleged lead 

based poisoning then it should allocatc liability by and aiiiong Plaintiff and dcfcndaiits; that 

Plaintiff knew or sliould have hiown that the infant plaintiffs ALEX FLORIAN arid 

ME1,ISSANL)IIA FLORIAN-GALVAN had ingested paint chips and failcd to scck prompt 

medical attention for  the iiilBnts. Defindants also claiiii that by rcasoi~ of tlic foregoing, Plaintiff 

is partially and/or- lotally rcsponsiblc for tlic alleged injiiries sushiied by the infait plaintiffs, 

and that if the Defcndant is held liable to the i n h i t  plaintiffs, Plaintiff ERMIDA GALVAN must 

iiideiiiiiify, hold-harmless, and rciniburse the Defendant for any damages which said Dcfcndant 

may incur by rcasoii ofthe alleged injuries to the infant plaintiffs. 

In addition to the counterclaims against Plaintiff ERMIDA GALVAN, Dcfmdant RBT 

has a cross-claim against Co-Dcfcndant 96 Wadsworth stating that although RBT denics the 

Plaintiffs allegations of wrongdoing, in the event that there is a vcrdict in  favor of the Plaintiffs 

against KB'l', said defendant demands judgment over and against Co-Defendant 96 Wadsworth, 

aiid f i i l l  and complete iiidciiiiii~~catioii, by reason of its wrongiiil conduct bciiig the priniaiy 

and/or active while any wrongdoing by RBT, if any, was secondary and/or passivc. 

IIBT's sccoiid cross-claim against Co-Defendant 96 Wadsworth states that i f  RIBT is 

found liable to the Plaintiffs, it alleges that it is entitled to contrihtioii for any judgriicnt ovcr 

and against co-dcfciidant for all or part of any verdict orjudgmcnt Plaintiffs may recover against 

RBT, 011 tlic basis ofnppoi-tionment of responsibility for the allcgcd occuixnce. 

111 its Affirmatioii Submitted in Partial Opposition to Plaintiffs' Motion to Strike 

Defendants' Couiiterclaiiiis a d  Affirmative Defenses, Co-Defcndant 96 WADS WORTH, LLC 
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claiins that Plaintif~EliMlDA GALVAN failcd to returii the annual window guard notices and 

lead pailit notices that would have apprized tlieiii that infants uiidcr tlie age of seven wcrc living 

with her, aiid that this caused, created, or conh-ibuted to tlic damages complained of in thc 

Complaint. 111 addilion, Co-Dcfeiidant 90 WADSWOIiTlI claims El iMlDA GALVAN was 

difficult in providing access to Co-Dcfendaiit 96 WADSWORTI-I in order for Co-Defcndallt to 

ascei-tain wliether childrcn lived with her at the premises for abatement purposes, which Co- 

Defendant claims caused, created or contributed to tlic daiiiages complained of in the Complaint. 

Co-Dcfciidant 96 WADSWORTll’s Affirmation also coiltains a deposition of JAC 

ZADRIMA, one of the owiiers of 96 WADSWORTI-I, in which he states that his staff’ allegedly 

made two attcriipts to gain access to the apartment after the annual foims had iiot been returned, 

h i t  wcrc unable to gain access to tlie apartment. ZADRIMA also states that prior to receiving 

the Department of‘ Health notit7catioii that lead had been found i n  Plaiiitiffs’ apartment, tlic 

apartment had iiot beeii inspected for tlic prcscnce of lead paint. In addition, he alleges that 

during the time the lead abatcments wcse dolie in the apartment in 2006, the fanlily was not 

relocated to a different apartment. 

Defendant RBT claims ERMIDA GALVAN was allegedly aware as early as Februaiy 

25, 1999 that lier daughtcr MGLISSANDRA FLOKIAN-GALVAN l~ad  been tested and showcd 

signs of lead in hcr system, and ALEX GALVAN as carly as October 18, 200 1 .  RBT claims it  

did iiot receive any notice from the Plaintiff ERMIDA GALVAN concerning :my problems with 

lead poisoiling diiring the cntirc period that RBT owned the premises. RET claims that it sold 

the building oii February 29, 2002, A Suinnions aiid C‘ompl;iirit was ilot lileci until J L I I ~ ~  17, 2003 

arid according to the Deliidant, were not served upon them uii( i l  June 25, 2003. Dcfcndaiit 
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claims 1x1 violation was ever placed upon the building coriceniing a lead paint probleiii while 

KBT was the owner. 

De fend ant d em aiids j u dgiii eiit dismiss i 11 g the verified co nip I ai n t of the p 1 ai ii tiffs he rc i i i  

together with costs and disbursements or, in  tllc nltci-native, if by imso11 of thc matters set forth 

i n  the vcrified complaiiit, the clelindant is licld liable f‘or damages to thc infant plaintiffs, thcn 

said dcfendaiit dciiiaiids judgment over against the Plaintiff, ERMIDA GALVAN, aiid Co- 

Defeiidant 96 Wadswortli LLC 011 its counter-claim aiid cross-claim in the smic aniouiit or for 

such part thercof as is consistent with an allocation of tlie relativc culpability 01 the parties, 

togctlier with the costs and disburseineiits of this action. 

During Plaintifl EIiMIDA GALVAN’s deposition, she stated that her apartment was 

painted when she moved in, but that it was riot freshly painted. She also stated that she noticed 

paint pccling from tlie walls froin tlie period when she iiiovcd in, around 1995, coiitinuitig after 

Febiiiary 2002 when tlic building was sold to 96 WADSWORTH, LLC. Plaintiff tcstificd that 

the Defendant RET iicver painted her apai-tmcnt while she lived there, and that thc paiilt on her 

walls stai-ted pccliiig arouiid 1998. 

Plaintiff GRMlDA GALVAN also stated during hcr dcposition that while the building 

was under the owncrship of‘ RBT, she diu’ not spcclk to the owner ofthc building about making 

any repairs to her apartment. 1 lowcvcr, Plaintiff alleges that shc spoke to tlie building 

superiiitcndcnt while the building was still under the management of RBT; however, he allegedly 

did not do anything to rciiiedy the situation. Plaintiff stated that a h  speaking to the super she 

did not spcak to the building landlord until after RBT sold thc propel-ty aiid new pcrsonncl was 

hired by 96 WADSWOKTH, LLC. 
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Plaintiff‘ also stated that she did not iiotily any govcnimc~it agencies after- she learned that 

her daughter MBLISSANDRA FLORIAN GALVAN had lead poisoning, cveii though her doctor 

advised her to contact a governnicnt agency. Accordiiig to the Plaintiff, the diagnosis of the 

infant plaintiffs’ lead poisoning took place in 200 I , I’laiiitirf rcpeatcdly claiiiis slie int‘oi-med 

R B T s  agcnl, tlic supcrintcndent, aiid his wife, that her cliilclrcii were sufkririg fi-ol-n lead 

poi s o I 1 iiig . 

Plaintiff EIIMIDA GALVAN also claims in her deposition that she did not cver try to 

scrapc or reiiiove the loosc paint from tlic wall. She stated that she always watched tlic children 

to make S L I ~ C  they did not toucli the paint or get any in their mouth. 

Plaintiff movcs to dismiss the Defendant’s Gouiiterclaims against her pursuant to UPLR 

55 32 I 1 (a)(6), 32 1 1 (a)(7), 32 1 1 (b) and Gciieral Obligations Law 33- 1 I 1. Under CI’LR §§32 I 1 

(a)(6) and (a)(7), a party may inovc for judgment dismissing one or more causes of action 

asserted against him on the gro~uid that a countcrclaim is not properly interposed in the action; or 

the plexiiiig iiiils to state a CBUSC of‘xtioii. 

On a motion to dismiss, the allegations in the complaint are accepted as tixe. In deciding 

a motion to dismiss, all reasonable irifcrciices are drawn in the plaintiff’s favor. The cou~t’s 

function on ;i motion to dismiss is “not to weigh the evidence that might be prcscnted at trial but 

merely to clctermiiie whether tlic coiiiplaint itself is legally sufficienl.” G‘dhiu /z  1’. Bddeir, 754 

F.2d 1059. 

In TIo/odook v. LS+e17s~?~., the Court of Appeals hcld that there is 110 cause of action agniiist 

a parent for their negligent supervisioii oftheir child, 36 N.Y.2d 35, (1974). hi LaTuiw 1’. 

Spericrcl-, tlic C‘oiirt oLAppcals also held that therc is no c~iuse of action against a parent for 

failure t o  povidc adequatl- sLipci-visioii to her child. 90 N.Y.2d  576, ( 1997). See also R i m  I ) .  
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Snzith, 95 N.Y.2d 647, 653 (2001). (in which it was held that ;1 parent coiild not bc held liable for 

lack o f  supervisioii of‘a child, iinless it was “clearly forcsceable from a child’s irnprovidciit use or 

operation of a dangerous iiistrument, whcre such use is found to bc subject to the pnrcnt’s 

c011trol. ”) 

With rt.g;irCl to lead paint ciises spccitjcally, the Courts hive rcpcatcdly Iicld h a t  

I a 11 d I o rd s c a 11 Ii o t ass er-t co LI t i  t e rc I n i 111 s ail d ;I fli riii a t i v e d c fc I I  s cs bas e d 11 p o n ;i 1 I ega t i o II s I ti at t I1 c 

parents failed to prcvent their children froin ingcstiiig lead. The countcrclaiiiis bi-ought by 

landlorcls in these cases were held insufficient to ovcrcoiiie the r d e  prohibiting claims bascd on 

negligent parental supervision. See ~ . g , ,  Rosario v. Uarrri Housing C‘orp., 633 N.Y.S.2d 947 (1st 

Dcpt 199s); h/Ioin/c~.s v. Felice Properlie’s Coup., 633 N.Y.S.2d 305 (1st Dept 1995). 

I n  the iiistaiit matter, Defcndarits claiiii Plaintiff ERMIDA GALVAN was negligent in 

failing to seek prompt mcdical care for her cliildren. However, i n  Fontnnsz I), Librdr, the Court 

licld that alleged failurc to proniptly obtain medical care for a child who iiigested lead falls 

within the scopc of tlic noiiactionable tort of negligelit parcntal supervision. 68 1 N . Y  .S.2d 282 

(1st Dept 1998). 

Based 011 the facts of this case and long established principals cited in the aforemeiitioiied 

cases, the Plaintiff’s motion to dismiss is granted pursuant to CPLR 5321 1 (a)(7). It is clear that 

Defctidniits’ coimterclaiiiis d o  not cstablisli a cognizable cause of action tinder the Zlulodook 

rule. 36 N.Y.2d 35, (1974). Consequently, there is i i o  iiced to adc-lress CPLR §321 1 (a)(()) or 

Geticral Obligations Law 93-1 1 I ,  

TIierefore, Plaintiffs niotion to dismiss Defkiidant RBT PROPERTY ASSOCIATES’ 

Countcrclaim asserted against Plaintiff ERMIDA GALVAN as beiiig partially a n d o r  totally 
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responsible for the alleged injuries suslained by the infant plaintiffs is hereby granted and samc 

are hercby stricken. 

‘I’hat briliich of the motion involving Defendants’ claims that becausc the i n h i i t  Plaintiffs 

arc suing the Defendants for alleged injury, and their mother EliMlDA is suing thc Defendants 

in her own right, there is CI conflict of interest. Howevcr, ERMIDA’s cause of action is a direct 

result of the iiijut-ics her children allegcdly suffercd as a res~ilt of tlic allcged Defendants' 

negligence. Any other cited basis for thc Coiiiplaiiit lias been disiiiisscd as the dcfendants’ 

counter claiiiis alleging liability 011 belialf of the infants’ mother has been dismissed. As the 

Defendant has not preseiitcd any rclcvaiit law supporting the rctiiaining basis for an alleged 

coiillict of interest under the given circunistances, Defendant’s motion to disqualify Barton, 

Barton & Plotkin from represcnting both tlic infant children M ELISSANDRA FLORIAN 

G A L V A N  a i i d  ALEX FLORIAN, and their mother ERMIDA GALVAN is hereby denied. 

Thc rciiiaiiiiiig branch of Defcndant RBT’s motion to serve an aniendcd answer and 

counter-claim is granted, except as to those countcrclaiiiis alleging parental negligencc, which 

have been dismissed as pled by the co-Defendants in this Decision. There is no suiprisc or 

prcjudice alleged by tlic Plaintiff in  response to the serving of the ame~ided papers aiid 

accordingly same is granted. 
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Furthermore, in examining the record, the Court notes that Co-Defendant 96 

WADSWORTH's Aftinnation in I k t i a l  Opposition to Plaintiffs Motinn also contains 

af'firiiiativc d e l n s e s  contrary to the /fo/odook rule, and arc t lmehre  dism isscd based iipon the 

1-casoning citcd in this decision as it rclates to the claims of Dcfcridant RJ3'1. 

Parties are to procced with the scheduled confcrcncc. 
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