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SUPREME COURT OF THE STATE: O F  N E W  YORK 
NEW YOLUSCOUNTY: IAS PART 6 
____________________-_------___----------_-------------------------- x 
In the Matter of Applicatioll o l  OLGA KOSTOVSKL, 
Individually and as Administratrix of the Estatc of 
DRAGAN DAVID KOSTOVSKI, 

Index No. 11 1928/08 

Decision, Order mid Judvrnent 
Deceased, 

[or an Order directing: 
Disclosure Pursiiant to 
C.P.L.R. 3102(c) Prior to Ini 

____________________-------------- 
JOAN B. LOBIS, J.S.C.: 

Petilioiier Olga Kostovski brings this spccial proceeding seeking pre-action I isclos tire, 

pursuant to C.P.L.R. 5 3 102(c), f?otii Elmhurst Hospital Cenler (“Elnihurst”), Zuckcr Hillsidc Hospital 

(“Zuclcci-”), and the New Y orlc City Police Dcpartmcnt (the “NYPD”). Petitioner seeks ;icczss lo 

cei-lain medical records of her soli, Dragan David Kostovski, who died on November 18, 2008, from 

the liospitals, and video hotage fioin two NYPD security cameras which rimy have captured the evciits 

leading up to her ~011’s death, as well as audio recordings from an NY PD patrol car which may have 

recorded the cvents lcading up to her son’s death. 

Pctitioiicr’s soil, who is refei-ied to in the papers as David, was shot and killed by 

NYPD oi’ficcrs on Noveinber 18, 2007. Petitioner’s papers avcr that David had a history oCineiital 

illness requiring numerous hospitalizations datillg back to 1997, and [hat prior to his death, he had 

becn most recently di:ignoscd with ‘‘scllizoalTective disorder, bipolar lype.” Petilioner asserts that 

David was hospitalized at Elnihurst i n  tlic spring niid siiinmer 01 2007, and received M o w - u p  care 

at Elixihurst in August 2007. David was also hospitalizcd at Zucker multiple times Irom I997 throiigh 

2000, and again in 2003. 
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On January 3 I ,  2008, petitioner was issued letters of limited adiiiiiiistration for 

decedent’s cstate by tlie Surrogate’s Coui-t ofthc State ofNew York, Queens County. Petitioner madc 

a written request for David’s records from Zucker in Febniary 2008, but it appears that this request was 

rejected. Aiincxed to petitioner’s papers is a letter to Zucker from pctitioncr’s attorney, dated J ~ l y  17, 

2008, which notes that Zucker denicd petitioner’s February 2008 request [or records over the teleplioiic 

but never sct forth the denial in writing, nor provided petitionel- with the opportunity to have the denial 

revicwcd. A written responsc l i o ~ n  Ziicker, dated Ju ly  34, 2005, sets Ioi-tli that Zuclter is unable to 

accept the request for the records because it  requircs a subpoena so-ordered by a court, in accordancc 

with Mental Hygiene Law $33.13. A similar pattern occurred between petitioner and Elmhiirsl when 

requesting David’s records from Elmhurst, except that it appears that Eliiiliurst never set forth a writtcn 

rejcctioii; however, in opposing this application, Elmliurst also indicates that it requires a court order 

pursuant to 33.13 in order to rclease David’s clinical iiiental health records.’ 

C.P.L.R. 4 3102(d) provides that prc-action discovery is available by coutt order “to 

aid in briiigiiig an action, lo preserve iiiformation or to aid in arbitration.” I n  most cases, prc-action 

I Elmhurst, in opposing this petition, argues that disclosure ofdecedent’s records is cxprcssly 
controlled by Mental Hygicne Law 4s 33.13 and 33.16, and exprcssly cxcluded by Public Heallh 
Law 6 18, but acknowledges Ilia1 if this court determined that the interests ofjiistice significantly 
outweighed the need for prcserving decedent’s confidentiality, Elniliurst would have 110 objection 
to ai1 order graiiliiig petitioner’s application. Public Health Law 8 18 deals with ~ C C C S S  to paticiit 
infoimation, cxccpt for i‘iiifomiation and cliiiical records subjcct to the provisions of sections 23.05 
or 33.13 of the nieiital hygicne law.” Public Health Law $18( l)(e). Mental Hygicnc Law $33.13 
addresses tlie inaiiitcnaiice and coiifideiitiality of cliiiical rccords. Section 33.13(c) sets fo1-h that 
clinical infoniiation, including the ideiitificatioii ofpatients or clients, and clinical records or clinical 
iiifom-niatioii tending to identify patients or clients, at officc facilities shall iiot be a piiblic rccord and 
sliall not be released by the of-ftces or its fxilities to any person or agency outside of the offices. . . .” 
The exceptions to this rule are eniimerated, and includc an exception for when a court tilids that the 
“intercsts ofjustice sigiiificaiitly outwcigh the iieed for confidentiality.” M.H.L. 5 33.13(c)( 1).  
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discovery is not available when a notice of claim has already been served, because the notice of claim 

represents that the potential plaintiff has enough infomiation to frame a complaint. See Matter of 

Uddin v.  N.Y.C.  ‘l’ransit Auth., 27 A.D.3d 265 ,  3.h (1st Dep’t 2006). I n  this case, pctitioncr scrvccl 

a notice of claim and an amendcd iiolice of claim 011 Elnihurst in February 2008, indicating tha t  the 

nature of the claim against Eliiihurst is negligence and inedical malpractice. Petitioner asserts k i t  the 

hospital rccords from Eliiihurst are reqiiired in order to obtain tlic ccrtification rcquired for filiiig CL 

medical malpractice claim. Petitioner argues thal she “caiiiiot obtain the certification required for 

filing a medical iiialpracticc claim without having the medical records for her expert to I-cview.” Shc 

relies on Matter ofTaylor, 143 Misc. 2d 259 (Sup. Ct. h n g s  Co. 1989) to support her position thal 

she is entitled to obtain David’s r-ccords from Elnihurst through a petition for pre-action discovcry. 

Howcver, the petitioner in Tavlor was seeking hospital records and depositions in order to deteniiine 

tlie iclcntity nfdcfctidants, and in  t h a t  ~-espec(, thc court held that a petitioncr’s applicatior) for  prc- 

action discovery for a “medical malpractice action contemplated in the near future” did not require an 

affidavit of merit from a doctor, that being impossible without access lo the pcrtinent records. 111 this 

casc, pctitioner’s notices orclaim identify Eliiihurst as the polenlial defendant and “set forth the time, 

place and particulars” oftlie claims against EliiihiiI-st. Sce Uddin, supra, at 266. Additionally, “[w]ith 

respect to petitioner’s claim that pre-action discovery is nccessary to enable her to file a certificate o r  

merit pursuaiit to CPLR 5 301 2-a, we note that where, as here, I-elcvant medical records havc not bccii 

produced, a plaintiff is riot required to sei-ve such a certificate until 90 days aRcr tlic rccords arc 

providcd.” Matter of Bliss, 176 A.D.2cl 106, 108 (1st Dep’t 1991); C.P.L.R. 5 3012-a(d). 

As to Zuckci-, i i  I S  no t  clcar whether pelitionei- is coiileiiiplaling any claim iigainsl 

Zucker. In support of her petition for pre-action discovery against Zuckcr, pctitioncr asserts that tlicse 
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records are “necessary to obtain a complete history of David’s mental health aiid trcatnient.” “‘A 

petition for pre-action discovery should only be granted when the petitioner demonstrates that he has 

a incritorious cause of action and that the iiifonnation sought is inatcrial and necessary to the 

actioiiable wrong.’” Uddin, supra, at 266, citing Holziiiaii v. Manliattan & Broiix Surl‘ace Tr. Operatiny 

-3 Auth 271 A.D.2d 346, 347 (1st Dep’t 2000). Petilioncr’s cxplanatioii for seeking David’s rccords 

horn Zucltcr docs not deiiionstrale tha t  Ihc i n  fc,iniatioii soiiglil is “iii:iterial rind ncccssni-y to the 

aclionable wrong.” Uddin, supra. 

Petitioiier also seeks pre-action disclosure oINYPD audio aiid video recordings that 

niay or may not have captured the cvcnts leading up to David’s death. The video recordings werc 

allegedly takcii by two NYPD security cameras positioned abovc the iritcrscction where David was 

shot, and the audio recordings were allegedly captured by recording devices within the patrol cars Ilia1 

were at the scenc of the police conli-ontation and shooting. Tn licr pctition, she claiiiis that the 

recordings would likely resolve the “contradictory version of evcnts proffered by the NYPD, and the 

identification of the Potential Del‘endanls . . . .”2 In opposition, the N Y  PD asscrts, upon information 

atid belief, that footage from NYPD security cameras IS  “rccyclcd il’it is not acccsscd wilhiii 30 days 

of recording” aiid that jt would likely not be able to produce such footage. The NYPD also subiiiits 

that i t  is uiikiiown whcther any audio recordings exist, and thus it  is impossible to produce such 

rccordings at this time. ‘The N Y  PD affimis that there is an ongoiiig iiivcstigation to dctciiiiine whctlici 

Tt also appcars that there are pending Freedom of Infonnatioii Law (“FOIL”) requests from 
petitioner to the NYPD for the video and audio I-ccordings. Thei-e is no documenlation regarding the 
FOIL requests aiuiexed to petitioner’s papers; howevcr, petitioner asserts that lier FOIL requests for 
these items have been denied. Pctitioner is not sceking to coinpel the NYPD to respond to hcr FOIL 
requests. 

2 
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the patrol car had the ability to inake audio recordings; whether such recordings are kept; and, if kept, 

how long thc recordings are stored. Petitioner’s reply to the NYPD’s affiimation is tliat pre-action 

disclosure of thesc materials is necessary to prescrve the evidencc, because, according to the N Y  1’0’s 

affirmation, “it is possible that highly relevanl evidence may have already been destroyed.” 

Petitioner is seeking to prcserve infoimation, and under C.P.L.R. tj 3 I02(d), pre-action 

disclosure is available by court order to pi-cscrve inlbimation. Tli~is, pctitioncr’s application with 

respcct to the video and audio recordings she sceks is granted. Howcvcr, thc NYPD caluiot be directed 

to produce something that it does not have. To tlie extent that the audio and video recordings exist, 

respondciit NYPD shall prcscrve such recordings and produce them for petitioner’s inspection. 

Accord in~ly ,  the petition is denied and dismissed as to ~-cspondcnts EIm1ii11-st and 

Zucker, and granted to the extent that the NYPD shall preserve and produce for petitioner’s inspection, 

withiii sixty (60) days of the date orthis decision and order, tlie November 18,2007 video recordings 

fi-om the two NYPD sccurity cameras at the interscction of Pitkin and Grant Avenues, identification 

nuinbcr 6 1028, as well as tlic audio rccordiiigs from the NYPD patrol cars present at the scene when 

David Kostovski was shot 011 November 18, 2007, to the extent that thcse rccordiiigs exist. 

This constitutes the decision, order, and judgment 01 the court. 

Datcd: October J g ,  2008 

JOAN KLOBI‘S, J.S.C. 
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