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NNED ON 1012912008 

SUPREME COURT OF THE STATE OF NEW YORK ;NEW YORK COUNTY 

- 

INDEX NO. 
Index Number : 1 13633/2007 

ZUCKERMAN, MYRON 
MOTION DATE $/I 7/63 
MOTION SEQ. NO. I GOLDSTEIN, SYDELL I I  

SEQUENCE NUMBER 1003 

REARGUMENT/RECONSIDERATlON 

MOTION CAL. NO. 
- 

this motion to/for 

I- - _. A( 
Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 
Answering Affidavits - Exhibits 

Reoivina Affidavits 

PAPERS NUMBERED I 

Cross-Motion: r-1 Yes U N O  n 

Upon the foregoing papers, it is ordered that this m o t l a  % 

In accordance with tlie accompanying Memorandum Decision, it is harery w 

ORDERED that tlie moiioii by defeiidarits pursuant to CPLR 2221 for leave 10 ~-cal-guc 
his Court's Ordcr and Memoraiidum Decision, dated June 23, 2008, is granted, and upon 
econsideration, the Court adheres to its dctei-mination; a i d  it  is fui-ther 

OliDEliED that defendaiits serve a copy of this order with notice of entry upoii all partics 
vilhin 20 days of entry. 

This constitutes tlic Clecision and order of the Coiirt. 

Check if appropriate: [I_I DO NOT POST REFERENCE 
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-against- 

SYDELL GOLDSTEIN, AUDREY SILLER, BARBARA 

ItEALTY, COIU’., 
ZUCKGRMAN, LANCE LANDERS, A N D  SAM-FAY 

D c felid ;in t s . 

HON. CAROL ROBINSON EDMEAD, J.S.C. 

MEMORANDUM 

I I I ~ ~ X  NO. 1 13633-2007 

‘.u‘ 

D c h i d  a11 1s S y d c 11 C o 1 ds t e in (“ S y d el I”), A ud re y S i 1 1 er ( ‘ ‘A 11 d rc y”) ~ B a1-b ai. a % Lic Ice i-iii an 

(“Barbara”), Lance Landcrs ("Lance"),' and Sam-Fay Rcalty, Coip. (“Sam-Fay”) (collcctively, 

“cie~ciidaiils”) niove pursuant to CPLR 223 1 Ibr leave to reargue this Court’s Order aiid 

Memoi-aiiclunii Decision, h i e d  Jiiiie 23, 2008, and upon reargument, grantiiig thc relief originally 

recluestud by d e k n d m l s  in theii- uiidei-lying cross-motion. Dcfkndaiils argue that, ( 1 )  the Court 

inisintcrpreted Article 10 of the 1989 Shareholders hgrccnient (the “ 1  989 Agi.cement”j, (2) in  

upholding Ihc agreeincnl daled October 17, 2002 (thc “2002 Agrtement”), the Court Ihilcd to 

recognizc tliat certain claims treated ;is “dcrivative” by the Court were, i n  said agrccment, 

cxplicitly ni:idc personal to the cielcndants, as indivitluals, xid thcrcfore, sliould not liave been 

dismissed, and (3) in ijiiding that the defcndanls, as bcneiiciarics of a ti-List I i x l  relcased plaiiiti [I-, 

as trustee, lllc Coirrt delcrmined an issue not bricfeti by tlic purties and to which clefendants have 

not had an opporlLinity to be herird, and in so doing ovcrloolced and iiiisapplicd the i~lcvai i l  ILIW. 

‘ Lance is Sydcll and ALI~IXY’S attoimey (Dccisioil 1). 2). Lance’s comtci-claiiii for :ibusc o[’l>roccss \vas  
scvured and dismissed without opposition. 
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Fcrctiicrl Ucrcl~groiiiid’ 

Sam-Fay is a coi-poration which owned thc building located at 51 5 West 29’” Street (the 

“West 29‘” Street property”). Sam-Fay was formed by the parelits of Myron, liy3 Sydell and 

Audrey. Upoii his father’s death, Myron and his niotlier becaiiie triistces of ;I trust (tlie “Trust”) 

wliich held Sam-Fay €or the benefit of Myron’s mother and Myron, Ira, Sydell iinil Auclrcy.” 

‘I’liree otliei. coi1)oixtioiis aic also involved in tllc parties’ dispute: ( 1  ) Scnjing M x I i I i ~ c  

(which W;IS primal-i I y M yroii’ s b iisincss), (2) Spreadi ng Machine (which was  p r  iniari 1 y I r;i ’ s 

business), and (3) IMSA, which was foriiied to purchase property l o r  Spreading Machinc. 

in 1958, c? mortgage was placed against tlic West 29”’ Street Property in oi-dcr to raise tlic 

clown paymci-it for the purchase 01 a property in Maspcth (the “Maspcth Property”). A loan to 

acqiiirc tlic Maspeth Prupcrty was obtainccl from New Y oi-k City Indiistrial Ucvelo~~niel~t  Agciicy 

(“IDA”), m c l  llic Maspeth Property was piurchased in the iiaiiic of LDA, with SMSA being givcn a 

lcasc and right to piii~ch;isc the PI4aspel-h Property for $1 .OO. 

In 1989, Ira, Myron, Sydcll aiid Audrey, executed the 1989 Agrccmciit, whereill they 

agreed tliat “income del-ivcd by Sam-Fay Kcalty Corp. born the MANJ-IATTAN I’KL;MISES [] 

be irsed lirst to pay or contribute toward the paynenl of the iiiortgagc ciicuiiibei-iiis tlic Building 

and premises . . . located at 4 8 4 5  Maspeth Aveiiite . . . .” Defendants and Myron disputc as to 

Myron, I3arhai.n (Ira’s widow), Sydell and Audrey each havc il 25% iii(ercst in S;un-I:ay. 3 

Alicr heir illother’s death in 1393 and tlic Trust dissolved, Sydcll, h d i - e y ,  Myron and Ira hecanic 4 

shweholdci-s a n d  Myron bccamc pi-csiileiit of Sam-Fuy un t i l  he was  1-cplacetl in 2006 by Audrey. 
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wlicther d e h i d a m  consentcd to the nioi-tgagc being placer] on Sam-Fay’s West 3 P  Strcet 

Pi-01x1-ly. 

Spre:tding Machine and Sewiiig Machine becaiiie sublessees of thc Maspetli Property. 

Myron, ;is lruslee undcr Ihe Trust, also entered into ;I inanagemciit agxeinenl ohligatinS Sain-Fay 

to pay not lcss than $100,000 per year to enable Spreading Machine to meet its o1)lig;itioiis undcr 

the siiblcase. Myron and Scwing Maclijiie allegedly loaned moic than $600,000 to IMS A 

because i t  was burdened by monthly payments on thc IDA lam. Dcfendnnts allcgedly objcctcd 

to thc rqxiynicnts of tliose loans froin IMSA and Sam-Fay, 

It was later detei-milled that the Maspeth Property should be sold. TIitis, the p l i e s  

agrecd to “iiiove with all ~ L I C  diligence l o  cffcctiiatc thc salc of the Maspctli property, :ill nct 

proceeds oCwhich [arc] to be hcld in escrow pending resoluliori o f  all oiitstandiiig claims.” 

In 2002, Myron, Barbara, A~idrey, aiid Sydell cxeculed an Agrcement providing foi- 

relenses and paynients o f  loans that Myron iiiadc (thc “2003, Agrcen1cnt”). ‘1‘Iie 2002 Agrccmcii~ 

provided foi- payliieiit to Scwing Machine, for the distribution to Myron of $338,644.00, tho 

payment of $77,0 18.66 each to Audrey, Sydell and Barbara, and the balaiice to bc distributed 

cqually anioiig thc sliareholders. The parties also waived any right to the monies distributed to 

Sewing Machine and nclmowlctlgcd that the distributions were in full settlemcnt of the d isp~~tcs  

~ i i o n g  thc shai-choltlers ol’the f’o‘uur cuipxitions,  aiicl ~ i i o n g  each ollicr. 

I n  2007, Sani-F:iy’s West 29“’ Street propcrty was sold, and at a meeting of the 

shareholders in August 2007, Audrey, Sydell and Barbara voted lo distribiitc 25% of  lhc 

wailable procceds lo cacli oilier, except lo Myron. (‘rhis action by Myron, for i / / (c?/ .  rllia, 171-each 

of f-iduciai-y diity, ensucd). 
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111 the prior motion, Myron sought siimiiiary j tidginent ;iw;ii-diiig him his pro-ru~( i  share O K  

the proceeds or thc sale of the West 29"' Street 1'1-opcrty and piiiiitive dainages. Plyi-on also 

sought dismissal oi'clel'eiidants' counterclaims 011 llie goimrls that lhey were barrcd by 

dcfendaiils' releasc of claims, barred by the statute ol'litiiilations, defendants laclted legal 

capacity, uiid tlic countcrclaiiiis Iackcd merit. 

findins h i t  Myron was liable h i -  all monies expended on (lie mortgage he placcd asainst the 

West 29"' Sti-cct Properly, iiionics paid ancl/or credited for tlic managenient agceiiienL 10 which 

Myron coiiiiiiittccl Sam-Fay, m c l  for all monics taken from S:in-Fay or IMSA Cor the obligations 

of Spreading Macliinc and Sewing Machine. 

Co ti rt 's Prio I' U ecisiu 11 

After reciting thc salient facts and argiiiments of tlie parties, tlie Court cletormined the 

Ibllowing: 

Coiintcrclnims 

Releases and Consents 

. . , dl of the shareholdcrs were . . .directors of, m c l  conti~ol, Sm-Fay.  They agrccd lo 
waive any claims t h a l  Sain-Fay, o r  any of the othei- coiyoratioiis might have. I~t i i - t lm- ,  the 
agrccnicnl released all shareholdcrs, regardless of h e i r  position within thc companies. 
The only claims reserved werc those that were pwxly pcrsonal and did not arise out of the 
businesses. These counterclaims . . .ai-isc oul of llic operation of lhc businesses, a i d  \\/ere 
released by the 2002 Agi-eciiient. , , . T ~ L I S ,  deknduits are bouiicl by [lie 2002 
Agrcement, and arc, thereby, prccliicted li-0111 seeking any compeiisatioil fYom Myroil (or 
any business activities that occurred prior to rlic signing o f  tlic 2002 Ageun lcn l .  

Street I'ropcrty spccifically states that iiicoiiic derived by Sam-Fay woulcl bc used lirst to 
pay or  conti-ibute toward thc paynieiil ol- thc mortgage oii thc Maspelh propcrty. Ex. 12, 
Art. 10. It was signed by all four sliarcholders; thercl'orc, any contention that Audi-cy, 
Sydell m d  Barbani iieitlicr knew nor coiiseii~ed to such an arrangeinciil is specious. 

'l'he Court also notes thal the 1989 agrcciiieiit to the iiioi-tyge on ~ l i c  West 29'" 
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Myron coiiknds that any alleged iiijury was to the corporations, iiot to thc 
individual sliarclioldel-s. . . , 

:is Y e  * 
Contrary to dcfeiidmts’ implied argument , . . thc individual dcfcl-ndailts 1i;ivc no 

staiidiiig, to bring tlic coiiinterclaiins in  their individiial capacities. . . . 
. . , even witli respcct to those clainis that Sam-Fay has staindiilg to 1-aisc, i t  is 

prccludcd by tlic 2002 Agrecment froni raising any claiiiis wit11 respect to aiiy actions by 
Myron prior to October 17, 2002. Thus, the only claiiiis that can bc addressed by this 
court a1.e thc Sani-Fay’s claims that date froiii after October 17, 2002 . I , . 

Stntule of Limit,  LI t ’  lolls 
:k >k c 

Ln view of thc fact that the 3002 Agreeincnt waived d l  claims by thc def‘enc-laints 
t h u t  arose befoi-c oi- a t  that  tiiinc, this issue is  moo^ Oiily claims lllnt ai-osc aftel- Ochbcr  
2002 caii be ddressed. Sincc any such claims arc wilhin the statute o f  limitations pcriod, 
tliorc is no need to deteiniiiie whethcr the statute o r  limilations would bc applicnble lo tlie 
counterclaiins. 

>I< * 

* * *  
With respect lo any issues prior to h e  2002 Agi.cement, thcrc is 110 basis for 

defciidants to [cvit~iho~d] Myron’s sliare of the proceeds from tlic saIc of tho  West 29‘” 
Sli-ect Properly. Defendanls have not offel-cd m y  evideiice ;is tu  the : imuu i i t  a t  issiic; 
howcver, any ui~io~inl  in excess of sL1cli aiiiounts must bc disti-ibuleci to Myron. 

Tlic Cotirt coiicluded by disiilissing “any portions of San-Fay k a l t y  C:oi-p.’s 

coiuntcrclainis based ~ipon actions occurring prior lo Octobcr 17, 2002” as wcll ;IS thc 

co 11 i i  1 erc I :I i iii s (1 1‘ S ycl e I 1, A ud I C  y , and B ;i rb arn 

:qy-cemenC to the mortgagc 011 the West 29’” s trect Propcrly” as the Court stated, 1,111 expressly 

pcrtaincd to tlic “tniortgagc” eiicunibei-ing tlie Maspctli Avcnue Property, m d  had  notlijiig to do 
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with thc iiiortgngc on the West W” Str-cct Pi-opcrty. ‘I’herefore, t~ i c  Court iiiisappl.eiiencIecI tlic 

1989 Agrccmcnt in reaching its conclusion that Audrey, Sydell and Barbara knew and consented 

to tlic ~oiiip1:iiiicd of mortgage 011 West 29“’ Street. At the time the couiplaincd of mortgage w a s  

executed i n  1988 encumbering the Wesl 29“’ S1i-cct Properly, Sydell, Audrey, a11d I 3 a i h ~ 1  were 

not sliareholders, ollicei-s or dir-cctors of Sam-Fay, but wcrc bciicficiaries iinder tlie Trust 

controllcd by Myron. ‘Ilic complained of mol-tgage transfcrrcd the right oC tlie hciicliciarics to 

receive the incoiiic f’rom tlic properly to aiiotlicr, which t!-ansfer is cxprcssly forbidtleii by EPTL $ 

7- I - 5 .  1’~ii-agraplis “sevciiteenlh” and “twcnty-sccoiid” ol‘thc triist at issue esprcssly l‘oi-bids the 

bciicficiaries froiii 1raiisTcrring their right to tlie income generaled by tlic trust or lo encLriii1m- thc 

principal of h e  lriist. Thci-e is iio proof lbat plaintiff consented in writing to or ratilicd 11ic 

co m p 1 ;I i ned c) f iii o rt gngc . 

Next,  dcfciidnnls argue that paragraph 4 of the 2002 Agrccnient ciii which thc Coiir1 relicti 

to deny Sydcll, Audrcy, and Barbara standing to bring tlic counterclaims in tlicii- ii ir l ivicl  u n l  

capacities, expi-cssly provides that tlic rcmaiiiiiig asscts of Spreading Maoliiiic be dislribulctl 

equally to Sydell, Audrey, and Barbara. Thus, by virtue by said Agi-ecment, the caiiscs of action 

h i t  may liave been derivativc, lxcaine persoiial to tlie defeiiclanls. Oiice the disli-ibiitioii IKE 

iiiade, tlic pcrccntagcs due to the dcfcndanLs were no loiigcr caiistx of Lictioii o r  [lie col-porution, 

but n personal c;1tisc of  action to Sydcll, Audrey, and Barbara for tlie amount coiiverced by Myron 

that hc now owes Sydcll, Audrey, and Barbara. Also, tax retunis show that thc distribution w;is 

maclc between Ailgist 2002 and July 2003. Therefore, Myron iiiiisl show that this dislribiilioii 

W:IS made prior to Oclolier 17, 2002. Upoii his failure to do so, Sydell, Audrey, and 13ai.bara ;ire 

cntitled to 50%) o r  tlic amount talcen. 

[* 7 ]



Finally, tlie Court’s apparent Iioldii~g illat Sydell, Audrey, aiirl I3arlxir:i have scttlcd all 

their claims as benct‘icinriw against Myron ;IS trustee, misappi-cliciicis that tlic T I - L I S ~  is ;I sepai-;itc 

legal entity, and that  Myron, ;is Triistee of that legal cntity, owes tlic individual bciicl?ciiuics 

ccitaiii Muciai-y diitics. Any ciiiises of action arising thercIi.oiii are pel-soiial to tlie beneficixics, 

‘lhus, thc coiinterclaims o r  Sydcll, Audrey, a id  Barbara do not ai-isc from tlie biisiiicss of  the 

corporations, but ai-isc from the operation oi’tlie Trust. Dcl‘ciidants point out tha t  h e  Court st;itcd 

that tlie “only claims reserved wcrc those that wcrc purely personal aiitl did not iii-isc out o r  the 

busincsses. l l iese counterclaims, even if they dale fi-om whcii Myron was trirstcc, arise out of tlic 

uperation o l  tlic businesses, and were released by the 2002 Agreemcnt.” Thus, the UOLII-L 

acknowledged that 2003 Agi-ceiiient did not rclcase Myron firom the personal claiiiis UT Sydell, 

Audrey, and Barbara, a i d  overloolied the hct  t1i:it beiidiciarics of :i trust caiiiiot r~lcase the 

trustee without n full accounting. The 2002 Agrecment w;is not cxcculed by Sydcll, A~rcli-cy, and 

Burbara as beneficiaries of thc Trust, and Myron acted, as Trustee, in :i iiiaiiiier complctcly at 

odds with tlie specific Trust language by failing to pay tlie income gencrntcd by tlic Trust to the 

beneficiaries ;ind failing to collcct 011 loaiis inade with Trust assets. It is also iincoiitcslcd tha t  

M y o n  never gave any accountiiig. 

Should the Court allow reargumcnt, the Coui-t should note that dcfeiidants :ire sceliiiig ;ti1 

accounting, restitution ~ i c l  ciamagcs, and [lie time limitarion h i -  niaintiiin an action to pay ;I 

dispusilion 01- disti-ibtitive share agaiiist ;L personal i-cpi-esentati\~ docs not  x c r i i e  ui i l i l  Llic 

account o r  the personal rcprcsentative is j~tdicially settled. 
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Oppositiorr 

Tlie mor tggc  011 tlie Wcst 29‘‘’ Street Propcrty and 198s Managcment Agi-eeiiiciit with 

Sprcnding Machine involviiig Sam-Fay did not constitute a bi-exli of fiduciary duty by  plaintiff‘ 

because Myron dcrived 110 personal benefit from thciii at the expense of tlic 0 t h  benefici:u-ies of  

thc trust. Each beneliciary had 3 25% interest in Sam-Fay and rcceived a 25% intercst iii IMSA. 

As ;L result oltlicsc transactions, Sydcll, Audrey, and Barbara owned two buildings instead o f  

one, and subscqucnfly profiled when the Maspetli Property was sold. Tlic loan hy 1DA and tlic 

mortgage by Saiii-Fay \\’ere part ol‘tlie s w i e  iinancial package, dcsigned to  :icliic\Jc 11ic conimoii 

puiyosc of purchasing the Maspeth Property. None of the beneficiaries xsigneil hc i r  interest i l i  

tlic Trust, but consciited to tlie loan by Sani-Fay loor tlic purchase o f a  IIC\V buildin,o, and thc 

1x31-rowing O C  fiiiicis by Sam-Fay lo m:ke that loan. MOI-COVCI-, Article Niiietccnlh of [lie Wi I1 ol‘ 

Smi Zuckcriiiaii esprcssly authorized the triistrcs to boi-I-ow iiioncy upoii the scciiri ty oi‘(I1e \Vest 

29“’ Streel 1’1-opci-ty and to execute a mortgage as security therefor. 

Sydcll, Audrey, aiid Barbara consented to tlie purcliase of the Maspeth Propcrly. l’liey 

signed a Lcttcr of Iiepresentation \villi IDA. Sydell, Audrey, and 13arbara wei-c dchizd as 

“lndividual C;i ix; i i i tcm” and represeii[ed tha t  they knew u1 no proccedings \vhcrciii 311 

i I n fiivo rab 1 c d cc i s ion w o LI Id adv c rs e 1 y a ffec I lie G ti a ra t i  t ee A g e e  111 c I 1 t o I- S 11 1x1 i d  i 11 i o 11 

Agrecincnt from them and Sam-Fay as ci-cditors. Ira sigiiccl the Promissory Note on behalf ol‘ 

Spi-e:ding Machine lo repay the loan from Sam-Fay. 

The iucol-i-ecl refcrcnce by the Court tu the 1989 Agreeiiienl as an agcciiient to thc Snm- 

Fay mortgagc had no bearing 011 the Court’s decision. The Courl made no lindiiig wlietlier 01- nut 

all paflies conseiitcd to the transaction, aiid such coiisciits were not tkc basis of lhc Court’s 
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clcctsioii. The relevancc o l  the 19S9 Agreement and tlie 2002 Agrcemcnl is t h a t  ; i l l  p:irlics 

coiisciitcd to the use of Sam-Fay’s hiids for the benefit of the IMSA. 

F 11 1-1 li e r , t 1 le c u u I I t c rc I ai iii s are b ;I i~ecl by t 11 c I k  1 e ;is e,  w he 1- ei 11 c ac 11 sli a r eh o 1 der re 1 cas c d 

my n n d  a11 claims that he or  slic had against each otlicr, and each h i i i l y  coiyoration released :my 

and all claims h a t  it lint1 against each other kiiiiily corporation zlnd cacli shareholder. l’hc 

couiitci-claims allege h a t  plainti I T  breaclied his fiducial-y duty to the corporation aiicl dcl’endanls, 

but clo iiot allcgc that lie bi-eachcd his diity to the trust bcnciiciaries. Although tlcfentlants 

characterize this :IS a iiccv, bcne~iciai-y/trustec claiiii, tlie claiiii rclatcs to the biisiiicss oi‘ Sam-Fay 

and IMSA, and tlie status of Sydcll, Aiidrey, m c l  Barbara as benel?cial owiicrs of S:iiii-Fay :incl :IS 

sharcholders of IMSA. I-’:iragrapli 8 of the 2002 Agrccment sellled a11 clispiitcs aiiiung I h u  

i n d i vi  d 11 a1 s ;I nd h i l i  i I y corpora t i 011 s “i-cg ard i i i  g prior 11 ers oiial ai1 cl/o I- 1) 11 si 11 e s s trans ac t i  o i i  s’ ’ 

i n vo I vi iig t li c corpora t io 11s. 

Dcl‘eiidiiiits’ ai-giwicnt that a releasc O F  R trustee shoiild oiily rarely be crli.ctivc in the 

:ihseiicc O F  ;in accouiitiny iuid illat there was no accounting is not siipportccl by tlic I-ecoid aiitl not 

prcvioiisly made to Ilie Court. Nor W;IS defcndaiits’ argument Iliat they have pel-soiial claims 

qniiist Myron [or failiiig to iiiake puyiiicnts to tlieiii as i-eqLiii-cd by the 2002 Agrccmcnl 

previously made. In any cveiit, in paragraph 4(d) of the 2002 Agreemciit, Sydcll, Audrey, niid 

Barbara agrccd to the filial distributioii from Sewing Machine and jvaivcd any rislit to pai-ticiptc 

therein. Tliereroi-e, sucli arguiiienls cmiiot bc offered on this iiiolion for reargiiiiiciit. 

P I ai n L i ff a I so iiia in t ai 11 s t li a t de fend 211 t s 1 ack 1 eg a 1 c a p xc i t y to 2s s c i-t the c o 11 n lcrc I ui In s . 

Any irijiiry w i s  to thc coqmixtioiis. Sydcll, Audrey, and Barbara were iiijiired only to tlic extent 

tlint they were cntillecl to  share in  the prolits of the rcspective cui-poratioiis. ‘fhcii- iillcgcd iiijiirics 
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were thercrorc clerivative, not direct. In any event, 11011e ui‘tlie corporations are partics to this 

action cscept Sam-Fay. Any alleged claims by o r  on behalf of thc other corporations niny not bc 

asserted ir i  this action. I)efeiiclunts also point out t1i;it Barbara lacks legal capacily (o sue, :is slic 

was no1 a beneficiary of tlic trust and did not becoiiie ;i sliarelioldcr in any  ol‘the corpoixlioii until 

1996 afier Ira’s death. 

Finally, the coiu-itei-claims nre bii i~ed by the statute o r  limitations. As tlie counterclaiins 

do not arise Uroiii the transaction allcged in the Complaiiit (distribuLion of pi-occccls or  sale of 

West 29“’ Sti-eel cxccpt to Myron), they are barred to the extciit tlicy allege mallei-s prctlating 

October 10, 2001 , The limitations period regarding any claim by Sam-Fay against Myron 

expired six y e x s  iilicr- tlic 1988 trausactioii. ‘I‘he distribution of shares of  Sani-Fay was niadc 

W I I C I I  tlic trust IWIS tei1nin:ited in  1993, and the limitations period Ibr any action ayii ist  a ~rus(ec;: 

by a beneficial-y for brench of fiduciary duty begins to i-i i i i  when the tintst is tcnninated. Tliiis, 

any claiin by thc bciiel~ciaries against Myron as co-trustce expired i n  1906 with respect to money 

damagcs, and in 1999 with rcspec~ to equitable relie[. 

IClJp1.V 

Defendants iiisist that the Court overlooked the 1-clationship betwccii Llic parlies ;md h e  

fiduciary obligations owed from Myron lo defendants, aiid failed to apply controlling fiduciary 

law. 13t.hidalits dctLii1 tlie iiiaiiiici- in wliich Myroil, as truslee, bi-eaclicd his ficiiiciai-y duties to 

the beneliciarics of’Ilie Trust and the fiduciary duties he o ~ / e d  to his coi-lx~rntioi~. The 108s 

inortgagc was placed for tlic beiieiit of-ha, and this mortgage was a wastc o f  corporate asscts for 

the benefit of oiic beneficiary, Ira, at tlie expeiisc of the others. Tlic Managenlent Ayeemelit 

IVX also ;I wastc of corpoi-ate asscts. 
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Furtlieriiiore, M y o n  cannot demonstrate that Audrey, Sydell and Rarbara were liilly 

inrorincd in 19S8 that Spreading Machine could iiot pny its bills. To pay the bills to hiai ice  [lie 

Maspctli Property, Spre:tdinS Macliiiic had already boi-rowed more than $23 1,000, and althou~li  

Myron kncw this at  the time of h c  1989 Agmment ,  defendants did not. As to Sam-Fay, \ V ~ C I - C  a (  

least oiic ol‘tlic subtenants, i.c., Myron, licvcr iiiteiidecl to pay rent, md \vlic~-e tlic lonn nixie hy 

Sam-Fay w a s  iminediately subordinated so that it could iiever be collected iipoii, violatcd the 

pruclent irivcstor standaid Myron MUS bound to follow. 

L)cCencl:uits al-gue that Myron’s acts 3s Presidelit :tiid truslce of  thc Triisl, i i i  1 O S S ,  iii 

iiiorlgagiiig the Sam-Fay assel for a lion-corporate piirposc, in executing a m;iii;igcincnt 

agreeiiieiil to tlie dcti-iiiiciit of Sam-Fay foi- the bciicfit of his brother, in  nialting a loan 10 his 

brother for lcss than the face aniount o r  the mortgage, in entering into these agrceiilcnts when hc 

laiew that his bi-othcr could not make tlic Maspctli Property paynicnts due undet- tlic sublc:isc, 

/,iter (iiiii, do not m-isc oil( of the operations of Sun-Fay aiid arc thcrcfore not iiicliiclcd i n  thc 

Release. Hci-c, tlici-c was no full disclosui-c to the defendanls. 

Fiii-tlicr, to tlic cstcnI there is any dcficiciicy in the plcadiiig, dcfeiidmts’ plciidiiig may be 

amcndcd to conhonn to the [acts, and bi-eaclics of dillies are miply plcndecl. ‘Chc Rclcasc, \vhicIi 

expi-cssly cxclucks claims that :ire purely 1x1-sonnl in nature and do not :irisc h . ~ m  tlic opcrntions 

m d  busincss of the foiii- curporations, never iiientions tlie ‘Trust, \viis not siyied by  Audi-cy, 

Sydell and Barbara as beiieficiarics 01 the Trusl, and was iiot signed by Myron as triislce of the 

Trust. ’I’lic bi-cncli by Myon  wei-e siiuply not an issue at thc time tlie Release was csccuted. 

Finally, defendunts’ :ii-guiiient, tha t  ccrtain claims arc no( derivative i n  iiiiL1ii.c and ~11~1s 

should 1101 be dismissed, is not a new argiiment. And, the counterclaims ;ITC not ba ivx l  hy Ilic 

1 1  
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the rental or other income from Sam-Fay fYoiii the “Maii1iatt;ui Pi-cniiscs” (i.e., [ l i e  West 20‘” 

Strcct Properly) would be used toward the payiiient of tlic mortgage oil tlic Maspclli I’i-ol~crty 

However, the Court’s incorrect rererencc to the mortgage as oiic upon the Wcst 20“’ Strcct 

I’roperty, docs not obviatt. the C‘oui-t’s conclusion reachcd in tlie pai-agi.nplis iniincdiately 

prccediiig this stateiiiciiC, tha t  “defendants are bound by thc 2002 Agreement, a i ~ c l  arc, thereby, 

precluded from scckiiig any cornpoiisation from Myron for aiiy business actii itics tlint occuircd 

pi-ior to tlic signing o r  tlie 2002 Agreement.” 

I n  this regard, tlie 2002 Agreement, which is between Myron, Bailma, Sydcll and 

Audrcy, contained a “rclcasc” of “any and all claims” that: 

(1) any Sharelioldci- has or had against any otlicr- Sliarclioldei-; 

(ii) aiiy Shareholder has or h;id against IMSA, SME, and/or MZS, escluding ho\vevcr, thc 
rights of the Sliai-cliolders IO rcccive the payiicnts set forth in this agreeiiieiit, , , . 

( i i i )  IMSA, Sam-Fay, SME and/or MZS have against each other or agaiiist any 
s 11 arc 1 in I d I: 1’. 

7 ,  

‘flie 3002 Agreeiiicn l cui 1 t i  iiiics: 

Subjcct to all dekiises inc ld ing  tlie statiite of limitations, this I-elcasc is no[ iiitcii(lcd 10 
cover c l a i m ,  if :my, that are piu-cly personal iii nature m c 1  do not arise ii-oiii tlic 
operations and business of tlie four coiyoratioiis and do not ai-ise rrom ai1 iiidividu:~I’s 
status ;IS ;I s11:ireholdei~ ol‘any uoe of the Ibur corporations listed above. 

1 t i s LI 11 d i sp ti 1 ccl t 11 ;it cl d e  n d an t s ’ co u 11 t erc 1 :I i iii s a1 1 ege t h a t M yro ii b r c ; ~  li e d 11 i s fy (11 I c i a ry 

duty to thc col-poi-ation and clefelidants, but do ~ i o f  allege that he brcached ;ii i  inilcpcnclciit du ty  :IS 

;i trustee to  Audrcy, Sydell and Barbara in  tlicir capacities as tlic Trirst bencliciarics. Fui-tlicr, tlic 

Court may permit clii amendmeiit to tlie pleading to confoi-m to tlic ~~roof‘p~*esciitcd bcl‘oi-e it  (SCC) 

13 

[* 14 ]



C‘w/iiw[/ C‘o. v. h.lc.ti.o-Goldi,i3iri-h.~~~.vor, IJIC. ,  23 ADM 75,  2 5 s  NYS2d 1 10 [ I “  Dept 1965]), m y  

claiiii in tlie proposed pleading must liave merit ( H y l r s  1) Sturt Elevutor, I H C . ,  2 h113d 178, 769 

NYS2d 504 [ 1 st Dcpt 20031). I-lowcvel, the 1989 Agrecmcnt hei-cin plainly cxcl[iclcs oiily thosc 

clairns which ( I )  are p~irely pcrsoiial, (2) “do not ai-ise fi-oin the operutions :md biisincss o r  thc 

Ibiii- corporalions” aiid (3) do lint arise G-0111 a n  iiidividLid’s status :IS a shareliolclcr of  a i y  uiic 01’ 

tllc ~ O L I I -  corpor:ilions. DcFciidar~ts cannot cstablish that tlicir co~iiitei-claims “do iiot arisc ~ ~ O I I I  

the operations :iiict business of h e  four coiyorations” so as to survive thc release con(aiiiccI iii the 

1989 Agccilient. lndccd, all of dcfendanls’ allegations against Myron pel-tain lo ihe inanncr in 

which Sam-Fay, IMSA, aiid Sewing Machine (“his owti coiiipmy”) :uld Spimtiing hlxliiiic 

(Ira’s bLlsincss) were opcrnted. That the 1989 Agl-eciiient does iiot nicntion “ti-us[” or is signed 

by Barbara, Syclell and Audi-cy in their capacities as “beiieficiaries” does not obvialc lhe Llct i h n l  

they cnch I-cleasccl each other (and M.y-oii) aiid thc foul- corporations from “any aiid all claims” 

against each ollicr. Thus, Cor Bai-bara, Sydell and Audrey’s “personal” claiiiis ;is Imicliciai-ics 01’ 

the Trust to survive the release of m y  and all clnims, such claims must MI within tlic esccption 

carved out i i i  the I989 Agreeinent, and tlie exception applies to ptirely personal clainls t h a t  do 

not arisc from the operations and busiiicss of  the four  corporations. Thc Co1Ii.t notcs thnt t h t  

3002 Agrcemcnl indicates that Raihal-a, Sydcll and Audrey lilrthcI* asl-ccd to “ C N U C I I  tc S t I C h  

hrtlicr instrt~mcnts . . . :is may be necessary or rcquii-eci to cffectiiate the . . . fiillillmcnt ol’the 

oblizatioiis of IMSA, SME, aiid MZS under tlie IDA Loan D o c ~ ~ i n e n l ~ . ”  A i d ,  thcy agi-ced i h n t  

h c  “Payn~eiits , . .;IK in h l l  settleiucnt or  the disputcs that existcd among thc Sliiireholclers, 

SMC, lMSA, MZS, a i d  S;uii-F:iy regimliiis prior peixmal and/or busincss tr:tilsnctioils ll inl  

:iffectcd the assets, linbililies and business of LMSA, Sam-Fay . . , .” ThcreIore, since dcfulclilnts’ 
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cou~itcrclaims, as alleged :uid as proposcd, arise out of thc operations ; t i i d  busincss oi‘lhe liiui 

corporations, such cluints arc bar~.ed by [lie comprchciisive r-eleasl: coiitain~.cl i i )  t1,e I9S9 

A greemeii t . 

Thc Coiirl noles lhat del‘endaiits’ reliance 011 Iir TC C‘upo/lc ( 2 5 8  hD2d  5 s  1, 655 N Y S U  

466 [2d Dept 19991) is inisplaccd. I n  11, r~ Cqioi iL~, the Secoiid Depai-tilwit ~ i p l ~ l d  the grant of a 

pelilioii tu iiivalidatc a relcase and direct ;I j tidicial accounting. A I-elcasc cscc~i  tcd i n  the absci~cc 

orbacl hih, fraud, or duress, and with fiill kiiowleclge ol’llic cslale’s status, will gciici.ally be 

uplicld as valid. The two iiitctiiii accoiiiitings pctitioncr rec,eived bcrorc signing the 1-clcasc wcrc 

“only bi-icr summaries, hiled to provide a completc picture of the estatc, :md siyiiflcanlly 

iindcrstatcd [lie estatc‘s {as liability.” Givcn t h a t  thc rccord h i led  to indicute tIi;i1 petitioizcr 

executed thc rclcnse with hill kiiowlcclgc of the estato’s status, the release was prcqierly 

in v ;i 1 i cl a ted . 

Here, i t  is uncontested that Sydell, Audrey, and Barbara ensaged in  cxteiisive discilssioiis 

and negotiations OVCI- a Iwo-year- period, i l l  which all pai-tics wcrc rcpresented by coiiiiscl, l’rioi- 

to thcir cxccution of the lOS9 Agceiiient containing the release, Barbara, Sydell and A u d i ~ y  had 

sigiicd ;I “Lelter oCRcpt-escnt,2tiuii” w l m c  thcy representcd that they kiicw of no procecdiiigs 

wherein an unhvorable dccision would acivei-scly affect [lie Guarantee Agecniciil or 

St /bnn-(ii I CI t i m  .4grec/t I e/  r fku1 I t111vi 1 O I I  il S~rri I -Fq l.13 credit o 1-s , Tli e s lib i i i i  s s i o i i  s t 11 c rc fo I-c 

support Myron’s contention thal dereiidiiiits were awai-e of  linanciiig arrangcuicnls in coniicctioil 

with the purchase of the Maspeth Property. 

Furthermore, wlicthcr parayi-apll 4 of the 2002 Agrceiiient, wllich provides t l l a t  thc 
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renlnining assets ol‘ Spreading Machine be distributed equally to Sydell, Audi-cy, and Barbara, 

I-cndcrs dchidmts’  claiiiis otliei-wise derivativc cliiiiiis, 11ci-sonal to tlic ddciidanls, is 

iiicoiisccliiciitial. Any siich “pui-ely personal” cl;ii~iis o f  Uai-bara, Syrlell m c l  Aw.lrcy l b r  I11c 

itmoiriit cuiivei-(ed by Myrvii tlint he i i ~ j w ’  allegedly owes them ;lie barred by tlic rclcasc lbi- tllc 

l-e3solls noted above. 

Co 11 c.1 I I s io i i 

Thcixi‘orc, bascd oil the foregoing, it is hereby 

ORDERED that the molioii by defendants pursunnt to CPLI< 222 1 for leave to rearguc: 

this Court’s Ordci- and Mcmoraiiduiii Decision, dated June 23, 2008, is granted, and lipon 

reconsicleixtion, the COUII adheres to its dctcimii~atio~i; and i t  is further 

O laEI<ED that cicfc’cnd;ints sei-vi: :I copy of this order with notice ot‘cnlt-y upon :dl partics 

within 20 days ol‘entry. 

This constitutes the decision and order of the Court. 

@A- 
IIon. Carol Robinson Edmeaci, .I.S.C‘. / 

CAROL 
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