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ANNETTE BROWN, 

Pctitioiier, 

For a Judgment Pin-suaut to Article 78 of the 
Civil Practice Law and Rules, 

h d e x  No. 401 91 8/08 

Decision, Orclcr. and ,Jiid~rtieii t 

-against- 

Pelitioncr Aiiiiette Brown brings this Article 78 proceeding, seeking Lo annul the 

deteniiiiiation by respondent, the Ncw York City Housing Authority ("NYCI-IA"), to deny her 

origiiial application for reill assistance, pursuant to Section 8 of the Unitcd States I-lousing Act of 

1937 (42 U.S.C. tj 14370, cornnioiily referred lo as a "Scction 8" subsidy. Pelilioner contends that 

the deterinination was arbitrary and c,apiicious and in violation of both staie, and federal law. She 

asks lor an order direcling llie NYCHA to issue Section 8 paynenls to her laIidlord, First Atlanlic 

Teiiminal H o ~ i n g  Corporation (the "Landlord" or "First Atlantic"), retroactivc to the datc of her 

initial applicalion. Alteniativcly, shc seeks an order dircctitig the NYCHA to issue Section 8 

paymcntz 1-etmactivc tg tlic datc 011 v:hicli she wou1d h a x  been eligible fgr I-cconsidcratioll of IVY 

cnhanced vouchcr application. The NYCHA opposcs the petition. Respondent First Atlantic. takes 

no position ofthe merits oftlie petition, but asks that the coiir-t direct that the monies owed to the 
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Laiidlord be paid expeditiously and retroactively or, in the alternative, that the Landlord bc al lowed 

to proceed in its underlying nonpayment case against petitioner. 

For tlic past sixieen ( I  6 )  years, pctitionerhas resided in a privatcly-owned, subsidizcd 

Iiousiiig coriiplcx in Brooklyn that is opcrated by First Atlantic. Tlic 202 units in tlic housing 

complex are opcrated under Scctioii 236 o r  the Housing and Urban Developmciit Act of 1963 

(“Section 230”), I3 IJ.S.C’. 3 17 157,-1. 111 2003, pctitioncr bcgaii to I-eceive a Rental Assistancc 

Payment (“RAP”) subsidy throiigli thc Section 230 program. Her monthly rciital payuicrits were 

rccalculated annually, at approximately 30% of her ad-justcd iiicoiiic uiider IIUD rccci+f‘icatioii 

guidelines. Her last rcccrtilicatioii was completed on July 10, 2006. 

First Atlantic received benefits from tlic Dcpartmcnt 01. TIoiising and Urbnn 

Development (“HUD”), including a reduced interest ratc on its mortgage in  exchange for rollowing 

certain proccdurcs [or tenant selection, occupancy, and rent-setting by HUD. In or aboii 1 2006, First 

Atlantic elcctcd to refinance its HUD-issued mortgage. When a landlord chooses to refinance, i t  

agrees to ciitcr into any  income and relit rcstrictions required by  H U D .  The owiier is reqiiired lo 

submit a plaii to protect tenants fi-om any rent increases or involuiiiary displacemeill a.s ii result of. 

the conversion. Once a conversion occiirs, I-IUD notifies the public housing authority (“PI €A”) 

responsible for the property (in this case, tlic NYCHA), and specifies which tenants affected by tllc 

conversion may be entitled to receive enlianccd Scctioii 8 tenant-based vouchers.’ 

Under 42 U.S.V. 5 1437, thcrc are two types of Seclion 8 rental subsidies. Onc is 
commoiily referred lo as “tcnaiit-based” and the other is commonly referred to as “project- 
based.” Tlic “tciiant-based” subsidy is i n  essencc a portable voucher which a tenant can use to 
pay some or all of thc rciit on any apartment, within certain liinits. Tlic “project-based” subsidy 
is associated with a specific dwelling unit or building. It carmot be transferred and it can be 

I 
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I n  the siiiiiiiier of 2005, petitioner atleiicled a nicctiiig at  ~vhicli she was infoi-ined of 

First Atlantic’s plans. She was told tha l  slic would iio longer bc cligible for a RAP subsidy, but 

would now bc eligiblc h r  ;i Section 8 cnliaiiced v~~ic l ie r ,  to Iw administcrcd by the NYC’I IA. 

Sometinie afler this nicctiiig, Rencc Wigfiill, an employce in First Atlaiilic’s iiiniiagemenl oft‘icc, 

coiiipleted ail enhanced Scctioii S voucher application on bclialfof petitioner and siilmiittcd i t  to [lie 

NYCLIA. On August 5 ,  2005, petilioncr signed a fonn, NYCI-IA Fomi 13, which atithorized Ihc 

NYCHA lo collect certain income verification infomiation. 

On August 31, 2005, pctitioner attciided an cligibilily intervicw at the N Y C H A ’ s  

Rroolclyii orfice, Pelitioiier, who i s  self-employed, was asked to submit various documcnts ii-om 

Jaiiiiary I through Decciiiber 3 1, 2003 to verify her self-cmployment income. An August 3 I ,  2005 

Icttei- sets h r l h  that petitioner i s  required to sirbiiiit a ccrtificcate of iict worth, copics orcash receipts 

and cash disburscment books, copies ofexpenses paid from tlic operation oftlie busiiiess, aiid copics 

ofbaiik statcmeiits from persoiial and business nccouiits. Also listcd in the lettcr is a request for a 

copy of a “Tax Return ‘I’ranscripl” for the year 2004. The lctter sets forth that the tax return 

trailscript can be ordercd at no charge from tlic Internal Revenue Service (YRS”), and provides a 

teleplione nunibcr to call. The August 3 1, 2005 lctter riirlher scts forth that tlic documenls iiiust bc 

reccived by October 3 1, 2005, or the NYCHA will assLiime that the applicant does riot wish to be 

considelcd [or Section 8 assistance. 

Pctitioiicr x ! i t  various documciits tc. the NYCI-I,4, which were received “11 or ab0111 

claimcd only by the tenant orthe dwelling. A tenant cligible for Scctioii S assistance pays thirty 
percent (30%) of her adjusted gross income toward rent, whilc H U D  pays tlic balaiice to the 
propci-ty owner. 42 U.S.C. $ 1437f(c)(3); 1437a(a)( 1 ) .  
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October 17, 2005, according to the NYCHA’s iiilcl-vicw rccord. On November 9, 2005, the fonm 

wcrc rcvicwed. The notation by tlie NYCHA rcvicwer sets for111 that petitioiier did not subinit a 

copy of a tax reluiii transcript [or 2004. By lcttcr dated Noveniber 9, 2005, the NYCHA advised 

pctitioricr that her application could not be furthcr processed because she fiii led to subiiii t addi tioiid 

infomation or documentation required to dcteriiiiiic her eligibility. The NYCHA file is marked 

“Disp: YAI,” which means that the application was “Yet Pending Additional Information” and was 

deemed to bc “dead.” According to the NYCHA, aAcr tlic application was rleeiiiecl to be “dead,” it 

was I7Ll ’ .~.Cd liom thc syslclll. 

On or about Noveiiiber 23, petitioner tclcphoncd the NYCFTA and statcd that she scnt 

311 oftlic requested malcrial aiid wants her case reviewed. A sccond letler was sent by the NYC‘HA, 

dated Dcccrnber 5 ,  2005, stating that copies of the tax return transcript still need to be subinitled. 

The placc oii the letter for tlic deadline [or tlie submission of the tax relurn transcript was left blank. 

But, a cover letter was apparcntly included with this iiiailiiig which states that the inloiinatioii must 

be submitted by Decembcr 19, 2005, The letter riirtlier provides that if Ihe infoimation is not 

submitted by February 9,2006, petitioner would Iiavc to file a iiew application to bc coiisidcrcd for 

an apartiimjt, which wuulcl not happen until Fcbr~iaiy 2007. Petitioner, who had ncvcr rcceived a 

Section S subsidy befbi-e, sets forth that she beliovcd all t h a t  was iiceded was her tax  retuni. wllich 

she resubmitted. 

Petitioner claims that she first I w - n d  that n tau trancrript is a dnctimmt that is 

separate and apart from a tax return sometime in or about September 2006. Petitioner contacted the 
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TRS aiid rcccived the transcript in Septemhcr 2006. Pelitionel- contends that she brought the 

documelit to tlic NYCHA,2 and was told that slic inust go through the lmdlord’s management office 

to follow LIP on her application. The management officc i i i h n e d  pelitioner that Section 8 11ad 

closeci” for thc building, ii i id ~ l i a t  petitioner woulcl liavc: to submit ;I new Scction 8 application on 

her own. Petitioner then went to the NYCHA housiiig application office in late 2006, and coniplcted 

an application Tor Section 8 assistance; peti~ioner rctunied to the management officc, whcrc slic was 

told by the Landlord’s rcpreseiitative Ilia1 she applied for the wrong type of Section 8 subsidy, and 

miis1 reapply with a new application. Apparently, petitioner had applied for a regular Seclion E 

subsidy rather than an enhanced Section 8 subsidy. Although tlic NYCIIA stales in its answering 

aKdavit that the agency “docs not have any record of any additional application for Seclioii S 

assistance hm I’elitioncr other than her 2005 application,” the NYCHA sent petitioncr an undated 

form Ictter, which petitioner states she received in Fcbruary 2007. This forni letter states that the 

NYCHA wm “discarding [hcr] application” (emphasis i n  original) bccause she did  not claim that 

shc cl i ia l i  lied ;IS ;i viclii~i nl‘ doi-nestiu violcricc, wliich was oiie of three catcgorics for which thc 

NYCHA was currently acccpting Section S applications. 

* L  

Petitioncr states that she retiirned again to the NYCHA arid coniplctcd another 

application for a Section 3 subsidy, Petitioner then returned to the inanagemcnt officc, and was told 

that First Atlantic’s Section 8 prograiii would be reopening soon. Pctitioiicr bclicvcd that the 

iiianagement office would forward her application for the enhanced voucher to the NYCHA. In [act, 

:innexcd to the petition is 3 copy of 3 letter, dated Fe1m:ii-;l 20, 2007, indicating that Fil-Et Atlantic 

The NYCHA contends that it has 110 record that petitioner cvcr submitted the 2004 tax 2 

t i-uisu ri pt . 
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Ioiwarded petitioner’s new Section 8 application lo the NYCHA for proccssing. By Ictter dated 

January 3, 2008, First Atlantic foiwardcd a second subiiiission 011 behalf of petitioner to the 

N Y CH A. 

First Atlantic continued to credit pctitioncr’s account with Section 8 subsidies Illr-ou~h 

Februaiy 2007. Beginning in March 2007, First Allantic subtractcd tlic Scction 8 crcdits and added 

a chargc to petitioner’s account for the accumulaled unpaid suhsidy, whicli totalcd $3,024. I n  

Fe br Li ary 2 0 0 8, First All anti c co 111 ni cnc ed a 11011- payment pro c ccd i 11 g aga i 11 s t p c t i t i 13 11 cr, s cc k i 11 2 

payment 01 all rent arrears. According to First Atlantic’s papers, petitioner owes $1 S,553 in rent 

;I11 ears ~hroug11 Septemher 2008. 

hi an Article 78 proceeding, the couit’s revicw ofan adiniiiistrativc actiori is Iimikd 

to a deterinination of whether that administrative dccisioii was niadc in violatioil of lawful 

procedures, whelher i t  is arbitrary or capricious, orwliether it was afected by an ell-or oflaw. Matter 

of Pcll v. Board of Ed~ic., 34 N.Y.2d 222, 231 (1974). “The arbitrary 01- capricious tcst cliicfly 

‘rclates to whether a particular action should have been taken or is justified . . . and whether the 

administralivc actiori is without houndalion in fact.”’ Id. (citation omittcd). A detcrniination is 

considered “arbitrary” when i t  is made “without sound basis in reason and is geiierally taken withoul 

regard to the [acts.” Ici. 

I n  its answer, lhe NYCIlA states that it has no record of ally separate ci- ddditiljixtl 
applications by petitioiicr for a Scction 8 voucher, other than her 2005 application, whicli the 
NYCHA ceased processing on or about Fcbruaiy 8, 2006, aftcr pctitioner failed to provide the 
tax return transcript. 
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Under the h c l s  pi-esenled here, tlic NYCI-TA acted in an arbitrary and capricious 

iiiaiiner in failing to process petilioiier’s Section 8 application. The NYCIIA was required lo verify 

petilionci.’s sclf-employiienI- income. H UD dcveloped a system that sets forth tivc levels of third- 

party veriticatioii for review of income, with 1,evcl 5 ,  “up-front iricomc verification,” being tlie most 

rigorous, down to Level 1, which is “tenant vcrificatiori.” The NYCT-TA staFf is rcquired to first 

allcmpt to vcr-i ry income at  Level 5, which rcquil-es llie NYCHA stall‘ to use iiicomc vcrit?calion 

dalabases. The HUD Verification Giiidmce booklet, datcd Marcli 9, 2004, sets forth lhat an “up- 

front income verification” or Level 5 rcvicw is “not available” wlicl-c tlic iiicome is derived li-om 

self--einployment. Thc highcst lcvel available is “written third parly” or Level 4 rcvicw, which states 

that the PHA, which in this case is the NYCHA, ‘ha i l s  or fixes a verilication form direclly to 

sources identified by tlic family to obtain income infoiiiiatioii.” The HUn proccdurcs liirther note 

that it is “a clialleiige for PHAs lo obtain third pwty verification of self-employment incoiiie. When 

third p i - t y  verificalion is not availablc, tlie PHA should always rcqucst a notarized lenant declaration 

that iriclucles a perjury statement.” I t  is readily apparctit that an IRS tax transcript is not required in 

order to verify an applicant’s income. 

111 aiiy event, the NYCHA could have nhtained Ihe tax transcript dircctly. Petitioner 

asserts, incorreclly, that the August 5, 2005 authorization (NYCHA Form D) signcd by petitioner 

allowed the NYCHA to obtain taxpayer retuiii inPomation froiii thc IRS. However, this forni, and 

111c fcdcral regulations, peiiiiit only HUD, aiid not the NYCHA, to obtain taxpayer reluin inPoormation 

from the IPS. Sccticn 5 . 2 3 0 ( ~ ) ( 3 )  of Title 24 gf tlir Codr cf Federal Ry,ul;!tinns pmvidrs th:It the 

consent fbmi shall contain “[a] provision iiiithorizing HUD to request income return infonnatioii 
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horn lhc llCS and the [Social Secuiily Administration] for thc solc purpose of verifyng iiicomc 

infoi-mation pertinent to thc assistniicc applicant’s 01’ participaiit’s cligihility o r  lcvcl o f  henelits.” 

But, a second authorization form does allow the NYCHA to obtain h i s  inibi-ination 

dircctly fi-om the IRS. As set Ioorth in a lune 30, 2004 memorandum by tlie Director of the 

NYCHA’s Leased Housing Program (thc “JLIIX 2004 Mcniorandum,” which is aiinexed as hppeiidix 

5 to petitioner’s Iiiciiioraridiiiii orlaw), a “newly crcated TKS Coiiii,” IRS Form 450hT, “permits [lhe] 

NYCHA to obtain a certified transcript of the tenant’s tax return directly from the IRS.” According 

to thc NYC‘I-IA’s own internal memoralidurn, this authorization fonn is included in  every Scction 

8 packet, iiiusl be signed by eveiy family membcr, and must be returned lo tlit: NYCT-TA; 

immedi:itely upon return of the form, the N Y C H A  staff member is required lo mail or h x  thc form 

to the lIiS. ‘Ihe .lune 2004 Mcmorandiim stalcs that “[s]incc the IRS may not relum thc lax 

transcript promptly and since tlic infonnation will not bc cull-cnt, staff should riot delay completiiig 

the incoiiie review peiidiiig its return.” (Emphasis in original.) Thus, the contcntion in the 

aiisweriiig affidavit o r  Mamie Louie, tlie iiianager in the Applicatioii and Tenancy Administration 

Department of the NYCHA, that the NYCHA could not process petitioner’s applicatioii without the 

lax transcript and was “unablc” to make a detcimination is flatly contradicted by [lie Junc 2004 

Memorandum. Tt is also clear fiom thc FIUD Vcrification Guidance document, dated March 9,2004, 

that a PI-IA is expected to obtain the third-party verification of illcomc directly from the lRS. 

‘ I ’ l i ~ i ~ ,  111.. r\!Y Cl-lA violated bath it: O M . ‘ ~  intimal pi-occdurcs arid HUD’s procedui-cs 

by lhiling to request a copy o r  the transcript dircctly fi-oiii thc IRS in  thc first instance, and by 
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insisting that lhe application could not be processed sitice petitioncr failed to provide i t ;  the 

NYCHA’s own policies and procedures expressly pl-ovidc that tlic application should be processed 

without tlie IRS tax transcript. Thcrc was 110 reason (or thc NYCHA to delay the processing of 

petitioner’s application, particularly wlicn it had all o r  tlic other iicccssaiy iiicoriie verification 

infoIniation.” Thc NYCHA’s decision to stop processing petitioner’s application was arbitrary and 

capricioiis since it was a violation ol‘tlic NYCHA’s own procedures. 

Mo 1-eo v er, o 11 c e I 11 e ci e t eriii i nat i o 11 w ;LS 111 ad e thal p ct i t i  o I icr’ s app I i c a 1 i o 11 \Y a s 

inconiplcte and her request for a Section 8 voucher would be “dead,” the NYCFIA had :in obligation 

to providc petitioner with prompt notice of the clekmiination, togctlicr with a n  explanalion. 

IWitioner nevcr rcccivcd a notjcc from tlic NYCTTA that coniplicd with tlie regulations; tlic only 

notification she received was Ihe November 9, 2005 notice which infornicd her that if she did not 

subinit additional inhination by February 9, 2006, her application “will bc dead,” and a subseclucnt 

notice, dated December 5 ,  2005, which stated that addilional infonnation mist  bc subnii ttecl by 

Decembel- 19, 2005. Petitioiicr argucs lliat shc was rccluil-ed to receive notice orthe denial, pursuant 

lo 24 C.F.R. 4 982.554(a).s While the NYCFTA inexplicably contends lhat the application was not 

“dcnicd,” but that i t  w a s  mercly clccnicd “dcad,” and, therel’ore, the notice provisioiis in lhe 

regulation do not apply, tlie distinction bctwccii a dciiial and a dead application is of no moment. 

Tlic NYCIIA also could have callcd to obtain income infoimation (Lcvel 3) or could 
lwvc acccptcd altcriiative documciitation, including dociiinents that petitioiicr already provided 

4 

(Lcvcl 2). 

The federal regulation provides that “Tlic PHA must give an applicant for participation 
prompt notice of a decision dciiying assistance to [he applicant. The notice musl contain a brief 
stateiiieiit of the reasom for the PHA decision. The notice must also slate that the applicant may 
rcqucst ai1 iiifoiiiial review of tlic dccision aiid must describe how to obtain the infonnal review.” 

5 
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Under eitlicr teiiiiinology, petitioner was cutitled to notice. ‘I’he NYCHA’s Tenant Sclcctioii and 

Assignnient Plan, approved by HUD in December 2000, arid the subsequent plan approved by H U D  

in 2006, both provide tha t  when an application is “decmcd dead,” an applicant iishalI receive written 

noti lication to that eftkct, iiidicalins the rcxori \’or (lie action, and thal no~ificalioIi slid I be 

considcred a fiiial agencydcterruinatioii.” Again, tlic NYCHA violated its own procedurcs by railing 

lo riotiry petitioner that hcr application was “dead.” 

For all of these reasons, the petition is granted, the detcrmiiiatioii or the NYCHA is 

annulled and rcversed. Given the fact that the cligibility requirements for n RAP subsidy and 

cnhanced Scction 8 voucliei- are coniparable, therc is 110 basis to dcnypctitioner h e  enhanccd Scction 

8 voucher. The matter is remitted to the NYClIA, with the direction that the NYCIHA is to proccss 

pctitioner’s 200s applicatioii Iorhwith and award her an ciilianced Sectioii 8 vouchcr, retroactive 

to tlic date of Iicr inilia1 applicatioii. ‘l’he NYC‘IIA siiall lakc all steps necessary to coniplctc tlic 

approval process cxpeditiously, including tlic rcqiiireci inspection, and pi-ovide dl such rctroxtivc 

housing assistance payments directly to First Atlantic as sooii as practicable. Thc stay acthe eviction 

proceeding shall continue until such t h e  that a determination has been made by the N Y  CHA and/or 

paymenl is made In First Atlantic, whiclievci- is laler. 1 fiiid that petitioner will suffcr irrcparablc 

liar111 if the stay is not continiied. Reynolds v. Division ofTToLis. and Comni. Rcncwal, I99 A.D.2d 

15, I6  ( 1  st Dep’t 1993). Morcover, the stay of eviction upholds the HUD policy that ai1 existirig 

tenant should not bc displaced as a rcsult of the conversion of her housing coiiiplex. 

Tlw petition is grantcd. The NYCTIA’s arguments for dismissal 011 the ground of 
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lachcs and all of their othcr arguments havc been considercd and rejected. 'l'his constitutcs the 

dccision, order and judgmcnt of the courl. 

Dated: October I6 , 2005 
. -. . - - ._ 
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