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Plaintiff Northern L e a s i n g  Systems, rnc.  fi  (NLS) sued to 

recover under  three equipmen(; leases between i t  a n d  defendant S B  

Restaurants, I n c .  (SB Restaurants). SB R e s t a u r a n t s  owns and 

o p e r a t e s  restaurants i n  Arizona, which received credit card 

v e r i f i c a t i o n  equipment t h a t  i.s t h e  subject of the leases.  The 

i n d i v i d u a l  defendant, Edward M .  T u r n e r  (Turner), guaranteed  

payment  under  the l e a s e s .  Defendants answered with a 

c o u n t e r c l a i m  alleging fraudulent i -nducement ,  and a c o u n t e r c l a i m  

f o r  personal i n j u r y  on behalf of T u r n e r .  

leave tu amend t h e i r  answer tu add counter-claims under  federal 

and New Y o r k  S t a t e  congumer p r o t e c t i o n  s t a t u t e s ,  to compel 

D e f e n d a n t s  now move for 

discovery, and to o b t a i n  a commission t o  c o n d u c t  discovery i n  

Arizona. 

dismissing t.he counterclaims and to compel discovery. 

P l a i n t i f f  cross-moves for partial summary judgment 

In a recent decision, t h e  Cour-t of Appeals described 

NLS and .its business a s  follows: "NLS, a New Y o r k  corporation i n  

t h e  b u s i n e s s  of micro-ticket leasing, f i n a n c e s  credi t  card  point- 
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of - sa l e  . , terminals and other business equipment. 

Specifically, N u ,  as lessur, en te r s  i n t o  f inance  lease 

agreements w i t h  s m a l l  busincsses . . . f o r  c e r t a i n  equipment .  

Under the terms of t hese  leases,  NLS purchases t h e  equipment from 

third-party vendors s o l e l y  f o r  the purpose  of leasing il;.” 

(Pludemqn v N LS, 10 N Y 3 d  486, 489 1120081). The leases and 

guaran tees  (in each case, a single document) at issue here 

provide t h a t  litigation under t h e  agreement shall be prosecuted 

jn the c o u r t s  of the S t a t e  of New York. 

T u r n e r  siqned the leases as president of SB 

Restaurants, and signed t h e  guarantees in h i s  individual 

capacity. He is a q u a d r i p l e g i c  who also suffers from serious 

medical conditions that requi re  him to use a ventilator to breath 

and s p e a k .  He claims that at the time he s i g n e d  the leases  and 

guarantees, in J u l y  2003, he wa.3 in a hospital intensive care 

unit in F l a g s t a f f  , Arizona, 

T u r n e r  was “very much in charge of all executive decisions” 

(Answer, paragraph 15). 

b r o u g h t  tc. t h e  i - iu8pi l ra i  f o r  ’rurner’s signature by an employee of 

an equipment.  vendor that is n o t  a p a r t y  to this lawsuit. SB 

Restaurant  received the equipment and made payments. 

con tends  that SB R e s t a u r a n t  made payments u n t i l  April 2 0 0 4 ,  

which it defau l t ed ,  arid NLS commenced this lawsuit soon 

thereafter to recover approximately $14,000 p l u s  attorneys fees 

Despi te  his physical c o n d i t i o n ,  

The equipment leases and guarantees were 

NLS 

after 
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under each of the three leases. 

NLS had sought summary judgment, which was gran ted  by 

J u s t i c e  Acosta of this c o u r t  in a decision and order entered on 

F e b r u a r y  17, 2006. DeIendants moved t.o renew t h a t  order ,  and or1 

October  18, 2007, the parties stipulated t h a t  defendants  would 

w i t h d r a w  the mat.ion and  t h a t  t h e  February 17 order  would be 

vaca ted ,  and the c o u r t  so-ordered t h e  s t i p u l a t i - o n .  

1. 1,eave to Amend the Answex find CountercJaiyns 

The proposed amendments to the answer would add ten 

causes of action and a new set of facts. 

For the must p a r t ,  the added f a c t s  are  addressed to the 

circxunstances undcr which Turner s i g n e d  the leases. Defendants  

allege t - h a t  the salesperson, named Chet Green, misrepresented how 

the equipment worked, falsely stated t h a t  it was being provided 

on a t r i a l  basis, and otherwise misrepresented terms of payment 

and  o t h e r  aspect-s of the lease t e x t .  They claim that Green was 

an agent of N L S ,  although he a p p a r e n t l y  was employed by 

PardpayItLer-lt solutions, ~ n c .  ( C s j I ) ,  an e n t i t y  w i t h  which N I S  had a 

c o n t r a c t u a l  relationship. They E u r t h e r  contend  that T u r n e r  was 

incapacitated by medica t ion  when he signed t h e  papers.  SR 

Res tau ran t s  accepted t h e  equipment, but it d i d  n o t  w o r k  a s  

promised. Turner asked Green  to remove the  equipment, b u t  he 

f a i l e d  to do- M e a n w h i l e ,  N L S  collected automated payments f r o m  
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SB Restaurants's bank account, w h i c h  continued u n t i l  T u r n e r  

ordered SB Restaurant's bank to stop. Defendants claim t h a t  NLS 

is part of a nation-wide scam to chea t  small businesses,' and 

t h a t  NLS falsely reported Turner's o b l i g a t i o n  under the 

guarantees to Experian, a c r e d i t  r e p o r t i n g  agency.  

The new c a u ~ e s  of  a c t i o n  in the proposed amendment are 

for negligent misrepresentation, abuse of process, defamation, 

and violations of the fedc:ral  F a i r  Cred i t  Reporting A c t  (15 IJSC § 

1 6 8 1 ,  et. scq . ,  "FCRA") and the New York State Fair Credit 

Reporting Act, General Busj-ness Law 5 380, et seq. 

As relevant here ,  the state and federal fair c r e d i t  

reportiny laws are  substantially the same. The s t a t u t e s  govern 

the practice of making  and provid ing  f i n a n c i a l  r e p o r t s  reqardiing 

consumers .  A l t . h o u g h  the s t a t u t e s  b r o a d l y  d e f i n e  a "consumer" a s  

a n  " i n d i v i d u a l "  (I5 USC 5 1681a [e]; GBL S 380a [ b ] ) ,  t h e  Federal 

Trade Commission issued implementing regulations under  the 

f ede ra l  statute which provide  that a r e p o r t  on a consumer made i n  

connection w i t h  a busi-ness  operated by the consumer is not a 

\ \  c n n s 1 . z r r ~ u L -  report" and FCKA does n o t  a p p l y  t o  i t  (16 CFR, Part 

600, App. Cmt. 6 [ b ] ,  and m, Lucchesi v Experian Jnf 0 .  

$03 i d t i o n s ,  Ln. c., 2 0 0 3  US D i s t  L c x i s  11420 [ S D N Y  20031 [objec t  of 

FCRA is to segu1.at.e credit r e p o r t s  used in e s t a b l i s h i - n y  

* The allegation of a wide-spread scam by NLS 
of ano the r  1 . a w s u i t  in this c o u r t ,  Pludernan v NLS, 
i n d e x  number 1010513/04. 
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e l i g i b i l  i L y  €OK personal, 

text of these statutes clearly r e l a t e  to the p r o t e c t i o n  of 

consumers in connection with personal transactions, and are no t  

i -mpl i ca t ed  each time an i n d i v i d u a l  guarantees a business 

o h l i  g a t i o n ,  as urged by d e f e n d a n t s .  

family or househo ld  purposes]  } * The 

The proposed c o u n t e r c l a i m s  do n o t  spec i fy  in what 

manner NLS v i o l a t e d  the statutes, but it appears t h a t  NLS is 

accused  of n e g l i g e n t l y  o r  : j i l l f u l l y  accessing consumer credi t  

reports r ega rd ing  Turner in connection with h i s  guarantee of SB 

Restaurant's obligations under  the leases.  The last s u c h  

violation is said to have occurred in May 2 0 0 4 .  

for recovery is t h a t  T u r n e r  reported to Exper ian  that NLS's claim 

was mistaken in November 2 G 0 7 ,  and if Experian contacted NLS 

regarding Turner's d i s p u t e ,  N L S  f a i l e d  to admit its error. 

The other b a s i s  

In l i g h t  of the foregoing, l e a v e  to amend the complaint 

to add counter-claims under t h e  state and federal F a i r  Credit 

Reportl ing Acts is denied. 

Leave also is denied w i t h  respect to the abuse of 

process cour~I-er~-c_Lalm. 'I'he basis f o r  t h i s  claim is tha t .  NLS 

abused process by causing a summons and complaint to be issued 

a g a i n s t  defendants. However, defendant-s admit t h a t  there  is a 

controversy over the equipment leases and guarantees, and t h a t  

they are parties to the transactions. 

f ac t s  asserting a prima facie claim f o r  abuse of process. 

Defendants do n o t  a l l e g e  
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Leave also is denied w j t h  respect to the defamation 

counter-claim made on behalf of T u r n e r .  F i r s t ,  t h e  a l l e g e d l y  

dcfaniatory statement is not speci€ically set f o r t h ,  b u t  it 

appears  to be NLS’s r e p o r t  to Experian t h a t  it had a claim 

a g a i n s t  T u r n e r .  

against T u r n e r  is t r u e ,  and n o t  defamatory. The proposed 

counter-claim docs not. specify w h i c h  statements N I S  made are  

defamatory, nor  when made or to whom.  Accordingly, the amendment 

is n o t  allowed because it fails to s e t  f o r t h  the particular words 

complained of (CPLR 3 0 1 6  [a] ) . 

On its f a c e ,  the  allegation t h a t  NLS had a claim 

T h e  amendments to the f r a u d  and m i s r e p r e s e n t a t i o n  

claims, which are expanded from one counter-claim to two, are 

permitted, and the amendment to the f a c t u a l  recitation is 

permitted as well because it fleshes out defendants‘ p r e v i o u s  

claim. In essence, defendants contend that t h e y  were mislead by 

Chet Green, and t h a t  Green was an agent  of NLS. N L S  denies the 

aqency, b u t  defendants are entitled to discovery i n t o  these 

claims - 

Final l y ,  Turnuc’ 3 alleged per sona i  I n j u r y  Claim is not 

in the proposed amended answer, so it is deemed withdrawn. 
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2. niscoverv Dispute 

All parties agree that discovery i s  outstanding. For 

example, in response to document  requests  and interrogatories, 

NLS r e f u s e d  to disclose documents conce rn inq  its r e l a t i o n s h i p  

w i t h  CSI. NLS a l s o  claims t h a t  it3 communications w i t h  CSI: are 

protected under the a t t o r n e y - c l i e n t  privilege, a claim that is 

untenable on i t s  face. Defendants have re fused  to answer basic 

i n t e r r o g a t o r i e s  about t.he location of the equipment t h e y  leased ,  

for: how l o n g  they used it (or when it allegedly f a i l e d  to operate, 

and interrogatories regarding Turner's medication and physical 

condition a t  t h e  t i m e  he s:Lgned the leases and guarantees, which 

are matters he h a s  pu t  at issue. According to NLS, defendants  

have so Ear failed to produce even the documents they 

acknowledged must be produced. As a result of- this decision, 

most questions r e g a r d i n g  t h e  scope of t h i s  lawsuit s h o u l d  be 

reso lved .  There€or 'e ,  the parties shall serve  amended and 

supplemental responses t o  discovery demands, and where a 

privilege is claimed, a detailed privilege log shall be provided. 

D e f e n d a n t s  alsv yeek a comniisslon to t a k e  the 

deposi t i -on of a doctor in Arizona, Charles Bel .1 ,  MD, and to 

obtain medical records from t h e  Flagstaff Medical Center of 

F l a g s t a f f ,  Arizona. DEfendants claim t h a t  Dr. Bell was Turner's 

p h y s i c i a n  in July 2 0 0 3 ,  and h i s  LesLirnony i s  relevant to Turner's 

d e f e n s e  t h a t  he was medically incapacitated. Defendan t s  also 
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s e e k  a commission to subpoena Turner's medical records at the 

F l a g s t a f f  Medical C e n t e r .  Since Turner's p h y s i c a l  condition is 

at issue in t h i s  lawsuit, that p a r t  of defendants' motion is 

granted .  

3 .  Cross-Motion f o r  P a r t ;  ial sums ry Judqmerzt 

NLS s e e k s  p a r t i a l  summary judgment dismissing 

defendants '  counter-claims for fraudulent misrepresentation arid 

personal. i n j u r i e s .  D e f e n d a n t s  oppose t h e  m o t i o n  in p a r t  on the 

ground that NLS had p r e v i o u s l y  sought summary judgment, and it 

should n o t  be permitted additional b i t e s  at t h e  apple .  This 

argument fails because the parties agreed to nullification of the 

decision on that moI:.ion by t h e i r  stipulation. 

The argument f o r  d i s m i s s i n g  the fraud and 

misrepresentation claims is t h a t  Green was n o t  an agent  of NLS, 

and t h e r e  is no allegation that NI,S d i r e c t l y  communicated any 

rnat-.erial misrepresentation of fact t o  defendants. NLS relics on 

a c v p y  of its agreement w i t h  Green's alleged direct employes, 

C S I ,  w h i c h  i nd ica t e s  L h a L  i t  was an independent c o n t r a c t o r .  

However, t h e r e  is a f a c t u a l  d i s p u t e  r ega rd ing  Green's 

relationship with NLS t h a t  is not ConclLis ivcly resolved by NLS' s 

l i m i t e d  disclosure. 

NLS f u r t h e r  argues t h a t  if t h e  f raud and 

mis rep resen ta t ion  claims are permitted, then Green and his 
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employer, C S I ,  must be joined as necessary parties under CPLR 

1001. 

complete relief is to be accorded between the persons who are 

parties to t h e  a c t i o n  or who might be inequitably affected by 

judgmen.t in t h e  action shall be made plaintiffs or defendants.” 

Nonjoinder of a p a r t y  who should be j o i n e d  unde r  CPLR 1001 is 

g.rounds for dismissal of the a c t i o n  (CPLR 1 0 0 3 ) .  

’That rule s ta tes  that “ P e r s o n s  who ough t  t o  be p a r t i e s  if 

Defendants argue that t h e y  do not need Green or CSI to 

o b t a i n  complete relief under their counterclaims. Indeed, all 

par t . i es  appa ren t ly  agree that NLS’s o n l y  liability u n d e r  t h e  

fraud a n d  misrepresenta t ion  counter-claims is as a pr inc ipa l  for 

i.ts a g e n t ,  concerning which there is a f a c t u a l  dispute. Green 

and CSI are n o t  essential p a r t i e s  to t h a t  dispute (although the 

parties herei.n may seek discovery from them), and NLS’s request  

for summary judgment on this ground is denied. 

In s h o r t ,  t h e  fraud arid misrepresentation claims 

r e y a r d i n q  the m a k i n g  of the leases su rv ive  as amended, and 

t h e r e f o r e  NLS lis n o t  entitled to surnmary judgment on its c l a i m  

upor1 thc l e a v e s .  l’tlerefore, the cross-mot ion  for summary 

judgment  is denied  with l e a v e  to renew at t h e  close of discovery. 

Accordingly, it h e r e b y  is 

ORUERED that defendants‘ motion for leave to amend t h e  

answer and c o u n t e r - c l a i m s  is gran ted  to the extent t h a t  

d e f e n d a n t s  may assert  the first arid second counterc la ims  as set 
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forth in the proposed amended answer, i n c l u d i n g  the € a c t u a l  

assertions up to the forty-second paragraph, and the amended 

answer and counterclaims a r e  deemed served upon service of a copy 

hereaf w i t h  n o t i c e  of entry; and it f u r t h e r  is 

ORDERED t h a t  p l a i n t i f f  shall serve a r e p l y  thereto 

w i t h i n  twenty days of receipt; and it further is 

ORDERED t h a t  t h e  parties shall serve amended and 

supplemental discovery responses in accordance with the foregoing 

b y  December 5, 2008, f a i l i n g  w h i c h  t h e  court w i l l  e n t e r t a i n  

motions to preclude;  and it f u r t h e r  is 

ORDERED that the branch of defendants’ motion seeking a 

commission to obtain the deposition testimony of Charles Bell, MD 

of F l a q s t a f f ,  Arizona, and to subpoena records from the F l a g s t a f f  

Medical Center is g r a n t e d ,  and defendants shall settle orders  for  

commissions by October 31, 2008 ;  and it f u r t h e r  is 

ORDERED t h a t  t h e  c ross -mot ion  for summary judgment is 

denied;  and it f u r t h e r  is 
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ORJIERED that counsel s h a l l  appear for d compliance 

conference in Part .  55 on December 

compliancc w i t h  this order 

d e a d l i n e  a s  necessary. 

Dated: O c t o b e r / /  , 2008 
/ 

and to 

15,  2008 at 12 noon, to-verify 

ex tend  

ENTER 

the note O f  issue 
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