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THE CITY OF NEW YON<, CONSOLlDATED EDISON, 
INC., EMPIRE CITY SUBWAY COMPANY LTD., TIME 
WARNER CABLE, INC., NICO ASPHALT PAVING , INC., 
HYLAN DA'I'ACOM AND ELECTRICAL, lNC., AND 
TRINI'I'Y COMMUNICATIONS CORI'. 

Defendants. 

DECISION AND ORDER 

X --___________________________I__________------------------------------------- 

EMPIRE CITY SUBWAY COMPANY, LTD., 'Th j rd-P arty 
Indcx No.: 590321/2005 

Third-Party Plaintiff, 
-against- Motion Date: 09/18/2008 

NICO ASPHAL'J'PAVING , INC., 

-against- Second 'l'hird-Party Plaintiff, M&pe/[/zo;a 

HYLAN DATACOM & ELECTRICAL, INC., 
Individually and successor in Intcresl lo TRINITY 
COMMUNICATIONS COW., Individually and 
NEW HAMPSHIRE INSURANCI' COMPANY 

0 0  
302~os co'/h/G 

Qh. N&% 
Second Third-party Defendants. k5 

X ________-lf_________________________l__l-----~------------------------------- 

CONSOLIDATED EDISON COMPANY OF '1% i rd-1) artyoqk a&q, 
NEW YORK, INC., Indcx No.: 590925@@5 

Third 'Third-Parly Plaintiff, 
-against- Motion Date: 09/18/2008 
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Hylan Datacom & Electrical, Inc. (“Hy1an”)’s motion, on behalf of itselr individually and 

as successor in interest to Trinity Communications Corp. (“Trinity”), for summary judgment 

dismissing tlic coinplaint and all cross-claims asserted against it in the primary action, as well as 

the second third-party action is granted solely to the extent that Hylan is granted sumrnary 

judgincnt dismissing the coinplniiit in the primary action and in thc second third-party action 

against Hylan. Ilowcver, the portions of IIylaii’s inolion seeking disiiiissal of all cross-claims is 

denied. 

Tiiiic’s “cross-motioii” is granted solely to the extent that Time is granted surnmaiy 

judgment dismissing Ihe complaint and the cross-clairns of Empire City Subway Company 

(“ECS”), and Consolidated Edison Company of New York, Inc. (“Con Ed”) nssei-ted against 

‘ h i e  in the primary action, tlic counler-claims of IIylan asserted in the second third-party action 

and tlic cross-claim of Nico Asphalt Paving, Inc. (“Nico”) asserted in thc third-party action (by 

ECS against Nico, Index No. 590321/2005). Time is also granted summary judgment declariiig 

that New Hampshire Iiisurance Company has a duty to d e h d  Time in the primary action. 

However, the portions of Tinic’s “cross-motion” seeking dismissal of all cross-claims is denied. 

Safcway Construction Enterprises, Inc. (“Snfeway”j’s ‘Lcross-motion” seeking suiiimary 

judgment dismissing Ihc complaint arid any cross-claims asserted against Safeway in the primary 

action and dismissing Consolidated Edison Company of New York, Inc. (“Con Ed’j’s third-party 

complaint against Safeway in the third third-party action is denied. 

This is a pcrsoiial injury action in which the Plaintiff seeks to recover for injurics she 

allegedly sustained on April 29, 2003 when shc tripped and fell in a holc in the street pavenient 
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located in the cross-walk of 91h Avenue on the south side of West 42nd Street near the east curb- 

line. Plaintiff has provided at least two descriptions of the location of her accident. They are; 1) 

~ 

between 6 aiid 9 feet west of the east curb and 2) 3/4 ofthe way across 9Ih Avenue (traveling west 

to cast). The documents aiid records submitted with the motion papers indicate that 9Ih Avenue is 

approximately 69 fcct wide. Therefore, the location of Plaintiffs accident could have been 

almost 20 feet from the eastern curb line of 9Ih Avenue. Although Plaintifrmarked an “x” on at 

lcast two pictures to illustratc the location of her accident, the picturcs have no scale and oKer no 

means for the court to reach any better conclusion about the distancc of Plaintiffs accident rrom 

the curb line than thc Plaintifrs description of the location ofhcr accident. 

Hylan now moves for surnrnary judgment dismissing the complaint and all cross-claims 

assertcd against it in the primary action as well as all claims asserted against I-Iylan in Tiinc’s 

second third-party complaint. At the time of the accident, Hylan was thc succcssor in intcrcst to 

Trinity and, as such, was subject to all in all of the rights and obligations Trinity had based upon 

Trinity’s agreeiiiciit with ‘lime. Under the agreemcnt, Trinity was obligated to install certain 

cables aiid conduits, running from a inaidiole in Avenue just north of 4Yd Street continuing to, 

along and within, the street bed 0 f 4 2 ” ~  Street, and into a building on the noi-tli side 0 f 4 2 ” ~  Strcct. 

Hylan contends that the Plaintirk’s description ofthe location of her accidenl places it in 9 I h  

Avenue to the south of the southerly curb line of4Yd Street and that the records of the street 

excavation work undertaken by Trinity, prior to the Plaintifl‘s accident, indicate that all of 

Trinity’s work took place well noi-tli of the soutlicrly curb line or 42‘Id S treel. Based upon this 

information, I-Iylan argucs thal Plaintiff s injuries did not arisc out of Trinily’s work. ‘l’herefore, 

Hylan concludes that neither it nor Trinity may bc held liable to Plaintiff, nor can I-Iylan or 
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asserted therein. Further, as Trinity’s contract with Time only required Trinity to indcmiiify 

Time for losscs and cxpciiscs “arising out of” Trinity’s work and the Plaintiff‘s accident did not 

“arise oul of’ Trinily’s work, Trinity and IIylan cannot be held liable to ‘ h n e  pursuant the 

contract between Tririity and ‘I’ime. 

I Iylan’s papcrs present a prinza-facie showiiig that Trinity’s work was not locatcd at or 

even near the site of Plaintiff‘s accident. Plaintiff and Time oppose Hylan’s motion. However, 

iieithcr of them has presented any evidence in admissible form to raise a triable issue of [act 

concerning the localion or  Trinity’s work. Therefore, Hylan’s inotioii is granted to the exlent of 

granting Hylan a judgineiit dismissing the plaintiff’s complaint as it rclates to Hylan and Trinity. 

I However, as Hylan has not presented any pleadings of the other parties herein which may have 

~ asserted cross-claims against I-Iylan or Trinity, the court is not in a position to determine what the 

cross-claims are and whether I-Iylan has any basis to seek suininary judgiiiciit dismissing them. 

~ 

Accordingly, the branch of Hylan’s motion seeking suiiiniary judgment dismissing all cross- 

claims asserted against ii and Trinity is denied. 

Hylan’s obligation to indemnify and dcfciid Time is governed by the contract eiitcrcd into 

between ‘l’rinity and Tiiiie (attached to Time’s opposition papers as Exhibit B). The contract 

specifically provides that Trinity’s indemnity obligatioiis extend to matters; “,,.arising out of or in 

any way connected with the acts or omissions of Contractor ...” (Exhibit B, Page 6). The term 

“Contraclor” is defined in the contract incans Trinity (and, in this case, Hylan, as siicccssor in 

interest to Trinity). Since it has been determined that tlic Plaintiff‘ s injuries do not arise out or 

any work pcrformcd by Trinity, IIylan is not obligated to ilidemiiify ‘ h i e  for any losses or 
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’ .  - .  

defense costs it has incurred or will incur in connection with the instant action. Therefore, the 

branch of Hylan’s motion which seeks a summary judgment dismissing tlie claims asserted by 

Tiiiic against Trinity and I Iylan in the second third-party complaint is granted, 

Time has submitted what it denominates a “cross-motion” to Hylan’s motion‘. In additic 

to tlic relief requested as against Hylan, Time’s motion seeks suminary judgnicnt dismissing the 

complaint and all cross-claims and counter-claims asserted against it and summary judgment in 

favor of Time as against New Hampshire Insurance Company (“New Hampshire”), as Trinity’s 

insurer, declaring that Time is an additional insured 011 tlie iiisuraiicc policy issued by New 

Hampshire and, as such, New Hampshire is obligated to defend and indemnify ‘I’imc for all 

losscs aid ddcnsc costs incurred by Time as a result of the priinary action. The motion is 

opposed by Hylan arid New Htlrnpshirc. 

Time has made a prima, fucie showing that the only slrcct excavation work perhrined by 

it, or on its behalf, near lhe localion of Plaintiffs accident was not at or close to the location 

described by Plaintiff as the locatioil ofhcr accident. None ofthe other parties to this action has 

presented any evidence in admissible form to challcnge Time’s showing. Therefore, the braiich 

of Time’s motion seeking summary judgment dismissing the Plainti Ws coinplaiiit in the primary 

action against it, is granted. 

The braiich of Time’s iiiotion seeking summary juctgincnt dismissing tlie cross-claims 

I 

Time’s motion is only a cross-motion to the extent that it seeks summary judgment I 

against Hylan [or defense costs and indcmnity in the primary action. While the motion is not in 
proper form to the extent it seeks summary judgments against other parties, this technical defect 
may be overlooked because the court records indicate tlie Note of Issue has not yet been filed in 
the instant matter. Therefore, the motion is timely and no prejudice has been demonstrated by 
any other party. 
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asscrtcd against it by ECS and Con Ed in the primary action, the counter-claims asserted by 

Hylan in the second third-party action and the cross-claims asserted by Nico in the third- party 

action commenced by ECS against Nico, is granted as all of thcsc claims are prcmiscd upon 

common law indemnity and apportionment of fault and ‘I’irne has demonstrated that it is not 

responsible for the alleged defects involved in Plaintift’s accident. 

‘Ilie branch of ‘I’iinc’s motion seeking summary judgment declaring that Hylaii must 

indemnify Tiinc for all losscs (including litigation and defense costs) arising oul of the primary 

action is denied. As indicated above, based upon the contract between Time and Trinity, Hylan’s 

obligalion 10 directly indemnify ‘l’iinc for losscs (including litigation nnd defense cosls) is only 

triggered where it is found thnt Plaintiffs injuries arrose out oITriiiily’s work on behalf of Time. 

As the court has determined that the Plaintiffs in-juries did not arise out or  Trinity’s work, Hylan 

is not obligated lo indemnify Timc. 

The branch of Time’s motion seeking summary judgment declaring that New Hampshire 

must defend and indernnifi Time is denied, except to the liinitcd cxtcnt that the court declares 

that New IIanipsliire has a duty to defend ‘I’ime in the primary action. New Hampshire’s direct 

obligations, if any, to Time are governed by the insurance policy i t  issued to IHyladTrinity rather 

than thc contract bctwcen Time and Trinity itself. In the instant matter, New Hampshire’s 

obligations lo Time arise by virtue of the status of the contract between Trinity and Time as an 

“insured contract’’ (as that term is defined in New Hampshire’s insurance policy). Pursuanl lo 

Section I 2.b.(2) or the insurance policy, New IIanipshirc would have been obligated to insure 

Hyladl‘rinily (and ‘I’ime) for 1)laintifrs damages if  h e y  had arisen out of Trinity’s work for 

Timc. As it has bccn dcteriniiicd that the Plaintiff’s damages did not arise out of Trinity’s work, 
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New Hampshire has no duty to indemnifi Time for any such damages. However, New 

Hampshire is obligated to insure HyladTrinity and Time for Time’s defense and litigation costs 

in any; “ ... proceeding in which damages to which this insurance applies are nlleged.” In the 

instant matter, it was initially alleged lhat Plaintifl’s damages were the result of Trinity’s work so 

it follows that New Hainpshire had a duty to defend both Time and Hylan (as succcssor in 

interest to Trinity) against the l’lainliff s litigation. Nevertheless, bccause Time has not 

submitted ii copy of its liability insurancc policy, the court is unablc to dcterniine whether New 

IHampshire’s insurance is “Priniaiy” or “Excess” and whether the “Method of Sharing” 

provisions of New IIampshire’s policy npply (see Section 1V 4. of Ncw IIampshire’s policy). 

Moreover, ‘Time’s counsel has not submitted aiiy information as lo thc value of its serviccs to 

Timc in the primary action to date. As questions of fact exist on the issue of how much of the 

cost of Time’s defense should bc borne by New Hainpshire and summary judgment must be 

denied with respect to this issue. 

Safeway Construction Enterprises, Inc. (“Safeway”) also submits what il denominates a 

“cross-motion” seeking summary judgment dismissing the complaint in the primary action as 

against it, Con Ed’s third third-party action and all cross-claims asserted against Safeway in these 

actions. Safeway is the third-party defendant in the third third-party action (Index No. 

59092Y2006) commenced by Con Ed. Safeway had been eiigagcd by Con Ed in connection with 

certain street openings and cxcavations or Con Ed ncar the location of Plaintiff’s accident. 

I Iowever, Safeway has not submitted any of the complaiiits or aiiswers which purportedly assert 

claims against Safcway. Therefore, thc court has no basis upon which to determine i f  lherc are 

aiiy claims propcrly asserted against Safcway and, if such claims exist, whether triable issucs of 
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fact preclude the grant of suiiiinary judgment. Moreover, Ihe street opening rccords provided by 

Safeway with its motion papers contain rccords of at leas1 two excavations opened by Safeway 

which could be at the location of Plaintifrs accident (see Exhibit D to Safeway’s moving 

papers). Therefore, Safeway has not made a primafacie showing of its cntitlcmeiit to judgment 

as a matter of law and its motion is denied. Accordingly, it is; 

ORDERED: that, upon the service of a copy of this order, together with notice ol‘ entry 

hereof and such othcr forins and Tees as the Clerk may reasonably requirc, on the appropriate 

division ofthe Clerk’s officc, the Clerk shall rorthwith enter judgment, in favor of Hylan (and 

Trinity), dismissing the complaint in the primary action against Hylaii (and Trinity) and a 

judgment in favor of IIylaii (and ‘l’riiiily) dismissing Time’s third party complaint against IHylan 

(and Trinity) but continuing both actions with respecl 10 the other remaining parties in each 

action, and it is fLrther; 

ORDERED: that, upon scrvicc of a copy of this order, together with notice of entry hereof 

and such other rorms and fees as the Clerk may reasonably require, on the appropriate division of 

the Clerk’s office, the Clerk shall forthwith enter judgment in favor of Tiiiic dismissing thc 

complaint as well as the cross-claims of GCS and Con Ed in the priiiiary action as thcy rclate to 

Time and a judgment in favor of Time dismissing, as thcy rclate to ‘I‘irne, the cross-claims of 

Nico which are assertcd in the third-party action commenced by ECS against Nico and a 

j udgrnent in  favor o l  T i m  dismissing the counter-claiins asserted by IIylan in the secoiid third- 

party action as they rclatc to ‘l’ime hut continuing all actions as against all lhe other parlies 

involved in each action, and i t  is I‘ur-ther; 

OKDERED: that, upoii Time’s filing ora  Note of Issue in the second third-party action, 
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together with such other f(mnS and fees as thc Clerk may reasonably require, the matter shall be 

set down for a trial on the issuc of the reasonable amount of Timc’s defense costs, in connection 

with the primary action, for which Ncw Hampshire is liable, and it is furthcr; 

ORDERED: that Safeway’s motion for summary judgment is dcnied. 

The forcgoing coiistitutes the decision and ordcr of this court. 

Dnled: Octobcr J.:”; , 2008 

ENTER: 

Hon. Karcn S.  Smith, J.S.C. 
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