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I '  
SUPREME COURT OF THE STATE OF NEW YORK - NEW YI 

PRESENT: , CAR OLE^^^ 
4c, 

J.S.C'T Justice - - -. 
- 

Number : 106680/2005 INDEXNO. ~ , 
RIVERA, FELIX 

ROXY ROLLER RINK 

MOTION DATE 

MOTION SEQ. N . P 
SEQUENCE NUMBER : 003 

DISMISS ACTION 
MOTION CAL. N . 

- P 
this motion to/for 1 

1 - 

Notice of Motion/ Order to Show Cauae - Affidavits - Exhibit8 ... 
Answering Affidavits - Exhibits 

Replying Affidavit8 
I 
I 

Cross-Motion: I 4 Y e s  iI No 

Upon the foregoing papers, it is ordered that thin motion 
n l  

In accordance with the accompanying Memorandum Decision, it is hbl I 
ORDERED that the motion by defcndant pursuant to CPLR Q 3212 fb 

judgment dismissillg the complaint of plaintiff is denied; and it is further 

ORDERED that the cross-motion by plaintiff for an order,precludin 
offoring +./idonce at trial relating to the condition of the roller skating rink 
plaintiffs accident, and to have an adverse inference charge issued regarding 
spoliation of evidence arid costs associated with this motion is denied; arid it 

I 

ORDERED that defendant serve a copy of this order with notice of 41 
within 20 days of entry. 

~ 

This constitutes the decision and order of the Court. 
~ 

I 
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PEAS NUMBERED 

:fcndant from 
IC time of 
e fcn d an t ' s 

~ further 

t y upon all parties 

4 
Dated: 

Check one: 1:7 FINAL DISPOSITION &-- 
Check if'appropriate: DONOTPOST _. 

I 

[* 1 ]



SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: PART 35 

FELIX RIVERA, 
X 

Prior to commencement of suit, on November 22, 2002, plaintiffs counkel 

Plain tiff, 

sin1 ii letter to 

I 

I 

-against- DECISIOW@?DF,R 

In this action, plaintiff seeks damages for injuries lie sustained w6$&;:% + I  I fell at n 
I 

rollcr skating rink owned by the dcfcndant, The Bcer Garden, 

(“defendant” or “The Roxy”). Defendant now moves 

judgment dismissing the complaint of plaintiff Felix Rivera (‘‘phintilf ’). 

In response, plaintiff cross moves for an order prccluding 

evidence at trial relating to the condition of the roller skating rink at the time 

accident. Plaintiff additionally moves to have an advcrse infercncc charge 

defendant’s spoliation of evidence and costs associated with this motion. 

Backgrourzd 

The Roxy had a bar and a dance floor, and on Wednesdays, the dance flboi &as coiivcrted , I  
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i i  

During the course of this ensuing action, plaintiff scived a demand, an4 a rcliminal-y 
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1 ’  
[all; iior did he look at tlic liquid after tlie fall. Nor did plaintiff know for how lol{gltlic liquid 011 

I 

which lie Fell liad been there. 
~ i i  

Defendant also asserts that the deposition testimony of Eugene Dinino (“ r Dinrrio”), 

president of defendant at tlie time of plaintiffs accident testified that no injuries I]* 1 occurred 

due to spilled liquid on the rink. Further, he had never heard of past incidents of r ilks being 

spilled or of people cven bringing drinks onto the rink. Mr. Dinino also stated th; Li {lierc was one 

bar at thc premises but patrons were not pcnnitlcd to bring drinks onto the skiitin( qoor. On tlic 

date of plaintiffs accidenl, defendant employed three skate guards, who patrollpd I1 e skating 

area and made sure that people were inoving and that thcy were not going too fist 

with the customers and also checked thc floor for any hazards. Ii’a skate guard or o le of the 

:I, 1 / /  
hey skated ‘ $ 1  

security giiards saw someone with a drink on the rink, the guard \vould infoiili thc 

or she could not havc drinks on the rink. 

Pln in ~Isf ‘s Cot I ten /ions 

Plaintiff contends (hat he is not alleging that dcfendant had actual notice 

a sufficient length of time to allow for discovery and remedy by Ihc clerendant. 

alleges that “there is evidence that an ongoing and recurring dangerous 

skaters to skate around the rink with bcverages, was routinely left 

that defendant had no signs posted warning against the practice, 

who were rcsponsiblc to pick up the cups that werc left on the 

reasonably conclude that by failing to post such signs, 

failed to take sufficient stcps to prevcnt this danyerous 

serving testimony, there is no evidence that skating with drinks was prohibited. , , 

3 
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Plaintiff asserts that his lestirnony that the liquid on which he fell smelled 

that lie witncssed skaters carrying cups in the rink, and that he saw defendant’s ei 

sweeping cups off of the floor, coupled with Mr. Dinino’s testimony that The Ro: 

in plastic cups, establishes a recurring dangerous practice that would deiiionstrqtc 

nolice. Thus, a qiiestion of fact exisls as to whether defendant had notice of tli4 r 

condition which caused plaiiitifrs fall. 

I 

I 

Plaintiff also contends that defendant crcatcd h e  recurrent conditions that 

plaintiff‘s fall by failing to warn skaters not to bring drinks onto ihe rink or to ?a 

potential dangers of spilled drinks. 
I 

I 

Plaintiff fuither argues that defendant’s motion slioiild be deiiicd becaugc 

spoliation of crucial evidence. Despite being 011 notice as of November 2002 of 1 

maintain maintenance and payroll records, defendanl now claims that it 110 longei 

such rccords. Plaintiff asserts that such evidence is necessary to provc the existel 

recuiring condition, and tlial he has been prejudiced by defendant’s hilure to piiot 

records. Plaintiff therefore seeks an order precluding derendant h m  offering 411) 

trial regarding thc condition of the rink and directing that an adverse inferelice ch 

Sanctions can be imposed for the destruction of evideiicc cvcn beforc the spoliqto 

party, provided that the spoliator was on notice of the need to preserve evidence. 

on notice of the iiecd to preserve siich rccords, well before the Roxy closed in 2DC 

prepared Ihc accident report, and certainly on Novcniber 25, 2002, whcn il rcccivc 

plaintiffs counsel that a claim would be niadc. Furthcr, plaintiff notes that neithc 

bad faith is required when determining whether sanctions arc warranted. 

4 

Aused 

I skaters of  the 1 
rid e fcndan 1’s 

:/need to 
I 

19s access lo 

9 os a 

I c these 

:)idencc at 
F 
$e be issued. 
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I 
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Plaintiff additionally asserts that he is not iiierely “seiz[ing] upon the misiii 

basis for opposing defendant’s motion for summary judgment.” Plaintiff point’s 

served a Notice to Produce these records “as soon as this action commenced,” wl- 

followed by tlie Preliminary Confercnce Order dircctiiig that such rccords be proc 

plaintiff claiiiis that defcndant’s ability to produce the subjcct incident repoi-l qcl 

testimony that lie no longer has access to payroll and maintenance rccords from 

Defendmil ‘s Reply I 

In reply, defendant reiterates that there was no evidence on the record of a 

constructive notice, or that defendant created thc wet condition tliat caused plairiti 

Defendant argues that tlie mere servicc of drinks a1 a nightcliib is not evidence pf 

Furthennore, defciidant contends that defendant was not on notice of recurrent jjri 

condition, as there is no evidence of a recurrent incidence of wet liquids 011 the 1-0 

drinks being spilled on thc floor. Plaintiffs accident was not caused by tlic seiiii 

ths club. And, plaintiff only testified that he saw some cups on the floor while be 

and that he never observed any liquids or wet conditions 011 the floor. Nor is then 

that dcfcndant failed to w m i  patrons no1 tu brins drinks on tlie skating floor. 

I 

l 

In response to plaintiff‘s motion for sanctions, defendant asserts that it  ne\ 

kept any maintenance records reflccting a Lransient wet condition or of patrons bri 

the skating floor. Also, dcfcndant asserts that payroll records were never deniaqkl 

plaintiff or directed in  the Preliminary Conference Order. Furthemiore, dcfendiini 

no longer in business and has no eniployecs, and plaintiff failed to show tliat he’is 

I 

I 

g records as a i I 

I 
C H I  that he 

iili was 

u ed. Fiii-llier, 

c i  MI-. Dinino’s 

I 

I 

11-ellime of thc 

5 

/Inl or 

? s  fall.  
I 
i+g I i  gence. 

:tices and 

& rink or or 

I 

b f  drinks a l  

{as skating 

qiiy evidence 
I 

ii created 01- 

fing drinks on 

i by thc 1 

ibtes that i1 is 
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I 
I 

bcrefl of means to prosecute his action. Plaintiff is already in possession of tlie;ndiije and address 

of the night manager who had preparcd thc incident report Tor plaintiffs accide 

1 1  

sanctions based on spoliation arc not warrnntcd. 

Pliiir i tiff‘s Reply 

I 
\ 

attempting to acquire pnyl-011 evidence for ycars. Although defendant idcntifieq tl e !night 

manager who signed thc iiicideiit report aiid provided his last known address, dcf &nil failed to 

provide thc last known addrcsses of the two niembers of the clcaning staff it iddni 1 fied. 

Therefore, defcndant’s claim that it lost thc payroll records lacks crcdibility. Npr 14s d c h d m t  

provided the records of any idcntifying infoilnation of the skate guards. Essential y the o ~ d y  

witness identified by defendant is the one who refiiscs to cooperate. Plaintiffemp 

is merely attenipting to “lcvel the playng field” by asking the Court to prohibit dckc!$dant fro111 

offering evidence at trial regarding thc condition of the skating rink. That is, the r iliedy sought 

merely addrcsses the prejudice experienced by plainliff duc to defendant’s failure o( produce the 

necessary records - specifically [he payroll records that would have given plaint irdabcess to kcy 

witnesses regarding the recurrence of a clangerous condition 011 the skating rink. i 

l i  
1 1 1  

iia si7cs IhaI hc 

’ I !  

I, 
’ 1 1  

It is  well settled that where a defendant is the proponent of a motion for su 

judgment, the dcfeiidant must establish that the “cause ol‘ action . . , has no 

3212[b]), sufficient to warrant the court as a mattcr of law to direct judgineiil 

(Bush \J St. Claire‘s Hosp., 82 NY2d 738, 739 [ 19931; Winegrad 1) New York 
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material issucs of fact (Winegrd  1) New York U~iiv .  Mecl. C‘tr., 64 NY2d 85 1, 853 

Zuckernian v Cily of New York, 49 NY2d 557, 562 [ lOSO]; Silverinan 1) Perll>intle~,‘307 

230, 762 NYS2d 386 [ l ”  Dcpt 20031; T/7o/nas vHolzherg, 300 AD2d 10, 11, 751 

and by other available proof, such as depositions” (CPLR 4 3212[bJ). 

Alternatively, to defeat a motion for summary judgmcnt, thc opposing 

facts sufficient to require ;1 trial of any issue of fact (CPLR §3212[b]). lhus,  

proponent of the iiiotion makes aprinia fucie showing of entitlement to 

burden shifts to the party opposing the niotioil to denionstrate by 

existence o f a  factual issue requiring a trial oftlie action, or to 

or her failure to do so (Vermette v Kenworth Truck Co., 68 

City of New York, supra, 49 NY2d at 560, 562;  Forrest v 

546, 765 NYS2d 326 [ I s t  Depl20031). Like the 

inotion iniist set forth evidentiary proof in 

material triable issues or  fdct exist 

7 I I ’  

: I  
1~ 

[ 9851; i I 

AD2d 

YS2d 433, 
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bare [its] affirnialive proof to deinonstrate that genuine issues of fact cxist" and"'t 

be shown to be real, not feigned sincc a sham or frivolous issue will not preclude 

relief' (Korrfeld v NRX Techitologies, Iric., 93 AD2d 772 [ 1st Dcpt 19831, a&I, 62 

[ 19841). 

! I  
~ 

Miele v Bnrliite & Holzingei-, h c , ,  234 AD2d 106, 650 NYS2d 7 17 [ I  '' Dept I9:94); By 
1~ 

id isstie must 

::ii nmary 

bY2ci 686 

' 1  

8 
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contrast, a mere general awareness of the presence of sonie dangerous condition is 

plaintiffs injury, there is no evidcnce that defendants had notice or any alleged &$; 

ldgally 

O’Connor-Miele 17 Bnvltite & Holzinger, 234 AD2d 106 [ 1“ Dept 

show that plaintiff cannot satisfy burden at trial; there was 

i.e., soap powdcr, on floor, which was frequently prcscnl 

“claimant failed to establish noticc to the State, either acttial or constructive, of ha 
the allcged defect in the rink”]; see d s o  Jciikirts v N w  York City Hozrsiiig Auth.’, 1 

I 
e/xistence of 

1 (AD3tl 358, 

9 
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Eighth Ave. Corp., 226 AD2d 192, 640 NYS2d 525 [ 1 ’‘ Dcpt 19961 

entitlement to judgment as a niatter of law where defendants’ 

liquid 011 the stairs or  their store leading to the basement, 01- 

stairs on the day i n  question, and were not even aware of 

In this regard, defendant established, and 

havc actual or coiistructive notice of the 

made plain in plaintiff’s opposition, 

the liquid for a sufficient length o l  

any event, tlie Court noles that 

complaints from plaintiff or 

fall. Nor is there any 

period of time so as 

dangerous practice of allowing skaters to skate around the rink with beveragcs, ar 

dangerous practice “was routinely left unaddressed.” 
I 

In this regard, Ecigfe v C l d ~ e ~ i  Piers (46 AD3d 367 [ 13[  Dept 20071) is ills 

Bngle, plainiifl fell off of his bicycle wliilc riding over a water hose stretchcd alpr 

Pier 60 at Chelsea Piers. Co-dcfcndaiit, which had a vessel docked at the pier, ran 

hose from tlie vessel across the pathway to a walcr supply inside the pier’s parkin! 

0 ’Connor-Mi& v Bclrlritc & Holziizgcr ( s r p x ) ,  which irivolved a fall that was du 

powder in a stainvell due 10 spillagc by tenants, thc First Department held that e11 

entitled to suniinary judgment given that issucs of fact existed as to whether Chel: 

10 

that this 
I 

iktive. In 

B patilway o r  
it garden-typc 

qrea. Citing 

to soap 

I 

1 
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allowed to bring drinks onto the floor, but that in  the event patrons did, defenddnt’s 

were instructed to advise thcm that drinks were not allowed. Mr, Dinino’s know1 

einployees would instruct patrons with drinks on the floor, coupled with evidciicc 

defendants’s employees were seen removing cups From the rink, raises an issiie,oT 

the roller skating rink. 

‘employees 

:dbc that his 

lljat 

PdCt as to 

i 

I 

engaging in the dangerous practice of bringing drinks onto the rink.. 

In this latter regard, Levy v Jucobs (1 31 Misc 824 [City Court, Bx. Couqty 

11 

I 

I 
1 bZS]) IS also 

1 
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tiiiequipped with toe guards. The Court held that such circumstaiiccs, “remove$ 

the issue of whether defendant kncw the use of skates unequipped with toe guar 1 

dangerous. Thus, the jury was entitled to f ind that “defeiidaiit knew his patrons In 

to injuiy unless such prccautions” were taken, which iinposed upon defendant a cl 

that deyrcc ‘Lvigilaiice” to “guard against the very risk his own evidcnce shows in 

reasonably have been anticipate.” Since plaintiff testificd that there wcrc no sigp: 

against thc use of skates unequipped with loe guards, and that defeiidaiit did not’ a 

observe tlie skates won1 by its patrons, and prevenl skating with unequipped loc~ p 

issues were better left for the jury to decide. 

;d I 

I 

I 

I 
I 

I 

I 

I 

Here, there is no evidence that dcfcndant placed any warning signs prohlb 

from bringing drinks onto the rink, although defendant iiistructcd its eniployces tc 

nile. Defcndant failed to establish, as a matter of law, that it exel-ciscd that degilei 

to guard against tlie very risk of roller skaters falling due to spilled drinks on th(; I 

cannot state, as a matter of law, that defcndant lirlfilled its duty by instructing its : 

inform patroiis who were carrying beverages while skating that drinks were prohil 

Therefore, suiniiiary judgment dismissiiig lhe coinplaint on the grouiids th 

cannot establish that defendant had notice of the dangcrous practicc at issue is u n i  

Spoliation Sunctioiis 

Courts have broad discretion to fashion a rcniedy for spoliation in the intei 

(Orlegn v City O J N W  Y w k ,  9 NY3d 69 [2007]), generally finding that ssiictiorlb i 

whcn prejudice is severe (see e.g. ,  Kirklard, 236 AD2d at  175; Spit ier i  v C‘ily oj. 

AD2d 201, 204 [ 1”  Dcpt 19981). Courts have defined spoliatioii as thc intentiowl 

12 

I 
from the case” 4.. I 
gil t  be sul)jcct 

1 4  to exercisc 

hit be 

I 

I 

44arning 

ebipt to 

I 
atds, such 

I 

idg patroiis 

+force suc~i  a 

3 f “v i g i 1 ail c e” 

14. The Court 

I 
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dcstruction of “key” or “crucial” evidence, and have held that sanctions are warbar 

“crucial items of cvidence” are destroyed (Kirkland v New York City Hous, Aiitho 

alteration of key evidcnce to a lawsuit”]; see crlso Squitieri v City oJNew Yo& b~ 

[ 19971; Miiclge, Rose, Gulhrie, Alcxii i idw & Ferdorz v Penguin Air Coitclilioii Coi 

243 [ 1” Dcpt 19951). The destruction or the allegedly dcfectivc, or defectively in 

warrants such renicdies as dismissal (e.g., Kii.klanc1, supm) ,  suliiinary judgiiient, ( 

Slinrp Electronics Corp., 304 AD2d 457 [ l ”  Dept 20031) or prcclusioii of evidcnr 

11 T/7e Hertz Corp., 171 AD2d 420 [ 1” Dept 19911 [precluding dcfendant from T I  

concerning the condition of the car parts that had becn ncgligeiitly destroyed]). ~ 

I 

I 

As noted by plaintiff, the destruction of records considcred crucial has als 

sanctions (see Dorsa v Ncllionul Ainuseme/its, luc., 6 AD3d 652, 653 [2d Dcpt d0 

of evidcnce was warranted wheii maintenance rccorcls of an allegedly defective $ 1  

had been destroyed]). However, the Dorm court noted that the destruction of the 

“prevented the plaintiff from obtaining evidencc from which a trier of [act i ~ a y  hi 

reasonably infer that the defendant had actual notice o F a recurring dangcrous con 

search of h e  case law did not yield any Ncw York cases holding that the failure ti 

payroll records or other documentation potentially leading to witncsses of a rcclpr 

constituted “key” or “crucial” evidence, iiccessitating the rcmedy of preclusion (b  

Mohnmed v Celliijo Le Bnrnes, 300 AD2d 11 16, 11 17 [4“’ Dept 20021 [holding tl1-i 

I 

I 

I 

t d whcn 

&.it)), 236 AD2d 
i 

13 

I PD2d 201 

P . ~  221 AD2d 

nlled pi*odiicl 

Atiiat-is I ’  

b (e.g., Strclov 

:yng evidence 

I 

I 

I 

I 

I 

I 
I 

virai-raiited 

41 [preclusion 

i k  i ng fo iin [ai 11 

eFords 

I 

I 

4 bccn ablc to 

llE017” (d). A 
I 

p -ocluce 

iik contlitioii 

I Ism 

tlic iiegnti\te 

I 
I 
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I 

preclusion was also warranted - the court noted that she failed to prcserve that clain 

The facts of the instant case do not lend thcmselves to the interpretation’tli 

cvidcnce was destroyed by the defendant or that plaintiff was severely prejudiced 
1 1  

I). , i  I 

itlcrucial 

niliis ability to 

1 

records, in and ofthemselves, could not have contailled cvidcnce ofnotice, bu t  ra t  

14 

1 4 I ‘ ,  were ;I 

I !  

Coil clzcsioii 

Based on the foregoing, i t  is Iiercby 

ORDERED that the motion by defendant pursuant lo CPLR Q 32 12 for 

judgment dismissing the coniplaint of plaintiff is denicd; and it  is further 

I 

I 

s u i : i q ~ - y  
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offering evidence at trial relating to the condition of the rollcr skating rink at thg t i  

plaintiffs accident, and to have an advcrse inference charge issued regarding dqfc: 

spoliation oi’evidencc and costs associated with this morion i s  dcnied; and it is TLII 

ORDERED that defendant serve a copy o r  this order with notice of entry t i  

within 20 days of entry. I 

This constitutes the decision and order of the Court. I 
I 

Dated: October 30, 2005 
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