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SIJPKF:ME COURT OF TIIE STATE OF NEW YORK 
CCIIN'I'Y OF NEW Y O R K :  COMMERCIAL DIVISION 

-X - - - - - - - - - - - - - - - - - - - . . - - - - - - - - - - - - - - - . ,. - - .. 
ALPHA MANHA'I'TAN , TJTAC , 

P l a i n t  i f f  , 
Ir-idex No 

30-1 6 [b] ) . 

UHS addi . t . iona l ly  iiiovcs ( 0 0 3 )  f o r  a p r o t e c t i v e  o r d e r  wi th  

respect t o  p l a i n t i . f f  Alpha Manhattan, LLC'  s (Alpha) f i r s t  reques t  

for Discovery and I n s p e c t i o n  ( C P L H  31.03 [a]), or a l t c r n a t i v c l y ,  

for a s t .ay of d i s c o v e r y  ( C P L R  3 2 1 4  [bl) . 

Background 

Alpha arid i t s  former p a r t n e r ,  ONA Manhattan House, LLC 

(ONA), o w n e d  p r o p e r t y  ( t h e  P rope r ty )  11-1 New York,  f rom 2005 to 

2 0 0 7 .  During t h i s  pcriod, a d i s p u t e  developed between t h e  

p a r t n e r s  , r - c s u l t i n g  i n  the commencement. of an a.ct.ion by Alpha 

aga i .n s t  ONA i n  t h e  New York County Supreme Court  ( t h e  

L i t i g a t i o n ) .  O n  J'une 1 2 ,  2 0 0 7 ,  Justice F r i e d  o rde red  Alpha t o  

' Motion sequence number-s 0 0 1  and 0 0 3  are consol ida t -cd  for 
d i s p o s i t i o n .  

' The fac:ts se t  for-t.h i n  t h i s  s e c t i o n  are t aken  from t h e  
ainended compla in t ,  arid a r e  assumed t o  be t r u e  f o r  t h e  purposes  of 
t h i s  rnoti.on. 
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e l e c t  t o  e i t h e r  pur-c~lhasct ONA' s int.crc!st in L.hc Prope r ty  by July 

1 4 ,  200'/, or t o  sell i t s  o w n  i n t e r e s t  t o  ONA by A u g u s t  1 3 ,  2 0 0 7  

Subsequently I Alpha app l i ed  t;u UBS f o r  a l o a n  f o r  the 

O n  June 28, %01)7, LJ13S arid Ric:hard Kalikow, A l . p h a ' s  

p'ir-icipal , agreed t.o a summary of p r i n c i p a l  terms ( t h e  T e r m  

~ l i cc t . )  f o r  the loan (the Loan) , i n  t h e  amount of $850 I 000, 000. 

T h e  Terrri Sheet, was not a loan  commitment, but. corit~aj.ned " t h e  

yene ra l  t.erinS under which UBS would be w i l l i n g  to fund t h e  Loan" 

(Ter-rri Sheet ,  3 )  . 

Tlie T e r m  Sheet o b l i g a t e d  UBS t o  make "cornmercially 

reasonable e f f o r t s  t o  c l o s e  t h e  Loan on o r  b e f o r e  August 1 3  

2 0 0 7 . "  F u r t h e r ,  the T e r m  Sheet r equ i r ed  Alpha t o  make a. $1 

rnilliori good f a i t h  depos i t  (Deposit.) t o  UBS,  t h a t  w a s  t o  be 

refunded l e s s  ou t -o f -pocke t  expenses i f  c l o s i n g  d i d  not occur, 

"solely- due t z l  Lender [ U B S ]  . Otherwise,  Lender shall 
relrairi t h e  Good F a i t h  Deposit  a s  l i q u i d a t e d  damages 
( . . . )  . . .  r e l a t e d  t o  t h e  failure of t h e  Loan to c lose  
. . . I f  l e n d e r  w i l l f u l l y  fails to close the Loan, t hen  
Borrower [Alpha] s h a l l  be e n t i t l e d  t o  a r e f u n d . "  

The Term Sheet a d d i t i o n a l l y  c o n t a i n s  a p r o v i s i o n  e n t i t l e d ,  

"Addit ional  CondiLions, incI.uding, 

" [n] o ongoing o r  t h rea t ened  1 i t i g a t i o n  r eya rd ing  t h e  
p r o p e r t y  deemed mater ia l  by Lender i n  i t s  s o l e  
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discretion ctqainst. Horrower,  Sponsor, Guarantor  of 
a f f i l i a t e s  ther-cof . " 

A f t e r  the T e r m  Sheet w a s  agreed t.0, Alpha allcyes that, it. 

souglit assurances from IJBS that the  ongoing cri si:: i n  t h c t  c a p i t a l  

mar-kei-s would not. a f  f e c ! t  the Loan, arid Ligain indicat;ed that .  the 

Buyout  could  not. proceed w i . t . h o u t -  t h e  Loan f r-om UHS . UBS 

alleyedly. comrnuriicat.c:d t o  Alpha i l - 1  J u l y  of %OO'/ t h a t  Lhc Loan had 

been apprr-oved hy I J B S ' s  head o f f  i c e ,  and t h a t  the L o a n  could c lose  

c:ommi. t m r t n t .  f o r -  the Buyout. . 

In  a1.1.eqed re1 i.ance or1 UBS's reprcsentatior-1,  Alpha made ills 

el ec t i  on t o  m a k e  t h e  Buyout 011 July 1 4 ,  %OO'/. Notwitlistandirlg 

I JBS '  :; repr-esenta~ions t.liat. t.hc L o a n  had been approved by i t s  home 

o f f i c e ,  on July 26, 2 0 0 7 ,  UBS communicated t u  Alpha t h a t  U R S  

w o u l d  not Lurid the Loan u i i l e s s  and u n t . i l  Alpha o b t a i n e d  a 

di.smj.ssa1 with p r e j u d i c e  of t he  L i t i g a t i o n  invo lv ing  ONA, in 

a d d i t i o n  t o  a r-elease of a l l  a c t u a l  and p o t e n t i a l  claims r e l a t i n g  

Iro t he  Property. O n  July 3 1 ,  2 0 0 7 ,  the day before the rriortgage 

p a y o f f  r io t ice  w a s  due t o  t-lie ex i s t - ing  mortgage ho lde r  on the 

Prope r t . y ,  UBS confinned t.o Alpha that it. wou1.d not  provide  t-he 

Loan.  

Subsequent ly ,  Alpha r eques t ed  that UBS r e t u r n  t h e  Deposit. 

i f UPS r - e s p ~ ~ - l d ~ d  that i t  would be w i l l i n g  t o  r P t I l r T 1  t .hp D ? p n q i  t 

Alpkia p'ovided IJBS w i t h  a yer l e ra l  release f I-OITI a l l  pot-erlt i a l  
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clciirri:; r e l a t i n g  t.o t.hc Tc!r-m Sheet ( E x h i b i t  U, annexed t.o t-he 

Amended Coinplaint) . When the  p a r t i e s  f a i l e d  to r e s o l v e  the 

i s s~ ies  su r rc~und iny  the  r e t u r n  of the Deposit. , Alpha c.ommenuc!d 

t h i s  nut ioii ,  s eek ing  the r e t u r n  of the Dep0si. t  arid o t h ~ - i r  darnages 

steinmirig f r o r r i  I JBS '  s a l l e g e d  mi s rep resen ta t  i o ~ i s  . 

Discussion 

k ' o r  the reasons  st.at.cd bclow, a f f o r d i n g  t-hc compla in t  a 

l ibel-a1 ~ n r i s t . 7 - 1 . 1 ~ : t i . ~ ) I i ,  ac!c:epting the f a c t s  a l l c g c d  a s  t r u e  arid 

accoi-dinq A l p l i d  t.lie benefit: of e v e r y  f avorah le  inference ( A l l . i a n z  

rJnder -wr i , t e r s  Ins.  U o .  v Limdmnrk  I n s .  C o . ,  1 3  AD3d 1 7 2 ,  174 [ l "  

Dept 20041 ) , t.he motion t o  d i smis s  i s  gr-ant.ed, i n  par t . ,  and 

den i. ed , i n  part . 

r . ~r-cac::li of r o n t r n c t  C l a i m s  

lJRS rnovcs t.o d i s m i s s  Alpha ' s  f i r s t  c l a im for breach  of 

eonLr.act , wherein Alpha s e e k s  t h e  return of t he  Deposit on the 

ground thaL Alplid' 9 r eques t  f o r  i t s  r e t u r n  w a s  un t imely .  

Al .pha  asser-t.s t .hat  the T e r m  Sheet does n o t  set f o r t h  any 

tirrie l i m i t  w i t h i n  which Alpha w a s  requj-red t o  scek thc r e t u r n  of 

t.ke Dep0sj.t.  

Where a c o n t r a c t  c o n t a i n s  no t i m e  sequi rcment  for requevt i i iy  

t h e  r e t u r n  of R d e p o s i t ,  t h e  r e q u e s t o r  i s  allowed a reasonable  

arnc~unt of ti.mc t.o rriake t h e  r eques t  ( T c n d l e r  v Lcizar ,  141 AD2d 

7 1 7 ,  7 2 0  [2d Dept 19881). 

The 'Term Shcet does riot c o n t a i n  a requiretnent wit..hin which 

Alpha was r e q u i r e d  t o  r eques t  t h e  r c t u r n  of t he  Depos i t ,  nor  does 

4 

[* 5 ]



it. spcciify that. tii-ric was of the essence.  F u r t h e r ,  alt-houyl-1 t h e  

T e r m  Sheet expi.red OII August_ 3 1 ,  2007, Alpha requested the 

D ? E m s i t ’  :; retur-1-1 tlir-ee weeks la l ler ,  on Sept.ember- 21, 2007. T h e  

Cloiir-t. dt?t.Ffrrnines tl-idt, hecause the Term Sheet. di.d riot specify that  

t i m ?  w a s  <if the es:;eiice, Alpha’s  requcst  f o r  the x .eLurn  of t.he 

13cposj.t. t-liree weeks after it:; e x p i r a t i o n  was reasonable 3s a 

n i a L L e r  ot law ( T c i i d l c r ,  141. A D 2 d  at ‘120) . 

IJRS d d d  i.L..iori,rll.ly (:ontends k l i a k  it. is e n t i t l e d  to rctain t h e  

l1eposi.t. as 1 1  qui d a t e d  damayes , because Alpha’s own judic l ia l  

admissions cst.ablish t-l-rat. the Loa11 d i d  riot fail t o  close “sole1.y 

due” l o  UBS 01’ due Lo U I 3 S ’ s  “willful fa i1ur .e  to close. ’ I  

According t o  TJBS , Alpha made r e p r e s e n t a t i o n s  du r ing  t h e  

Lit icjatior-i t.lictt ONA had Lhrc?ateiiing to seek money darnagcs i n  the 

Lit.igat.icin c ~ v c i i  a t t c r  the B u y o u t  , t h a t  c o n t r a d i c t s  Alpha’ 9 

asse?-t.ion t-liat t.he Toan f a i l e d  t o  c lose  due t.o UBS. Alpha 

countcrs t .hat  judicial admissions , if any, made during the 

Lit.igation were informal , and t h a t  issues of f a c t  exis t :  regarding 

whet.lier UBS wilfully caused the Loan not  to c lose .  

“Informal. judicial admissions a r e  recognized as facts 

irici dentally admitted during t.he t r i a l  or i n  somc other j u d i c i a l  

pr-oceediiiy . . . t h e y  are riot conclusive, t.hough t h e y  are evidence 

of the  fact or facts admitted” ( i n t e r n a l  citations omitted) 

( M a t t e r  of L i q u i d a t i o n  of Union I n d e m .  I n s .  Co., 89 N Y 2 d  94, 103 

[1996]) . 

Alpl-la’ s p1.0p”sed pleatl ing i n  the ONA l i t i g a t i o n  c o n s t i t u t e s  
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an  ir-iforma1 j u d i c i a l  admission, arid, w h i l e  evidence of t-he facts 

adrniLted, i s  i - i o k  c o r i c l u u i v e  arid does riot c m r p l e t e l y  d i spose  01 

t h c  i s s u e s  ~ . < i k e d  11-1 Alpha's br-each of u o r . i L r a c t  c l a im f o r  t.he 

r-ct-urri o f  tlic! Deposit  . M o r - e o v e r ,  det.erminiriq w l i c t . h c r  TUHS' s 

decisior-i  not  t:o cJ (3s~: o r 1  the  Jioan wa:; w i l . I f 1 . 1 1  r .equires  t.hc 

i-eso1.ut.i on o f  i ssucs o f  fact .  , t.lic dete~-imi nati.c)n ol: wliicli i s  r i o t  

propf!~ '  at. t h c :  plcadiinq s t .age.  T h e r c i f o r e ,  U 1 3 S ' s  moti.nr-i t o  d i smis s  

the f i  rst c l a im f o ~ :  breach  of c o n t r a c t  i 3 deni.rrd. 

IJBS rwve:; to di.amis:; the second c la im f o r  b-reac:h of 

( : o r i t ~ - a c t ~ ,  pi-erni.sed on i.ts a l l e g e d  fa i1 .ure  t o  mdke "c:ommerciaIIy 

reasonable'/ c t f f0 r t . s  t o  close the Loan. UE3S c1.aii-ns t h a t  the term 

"commercially 1-casoriahle" i n  thc T e r m  Sheet i s  i n d e f i n i t e  and 

uric!rif or-(:!cable , and i r i  ariy e v e n t  , the Term Sheet by 1t.s terms does 

riot cons t. i t -u t  c an enf orceable cont rac t  . 

Alpha does not  addres s  UBS's arguments i n  support of 

d i  s m i . s s a l  of t-his c l a im,  and otherwise does riot oppose d i s m i s s a l ,  

Accordingl-y, t.he Court presumes that Alpha liiiterids t o  abandon the 

cl.aiini and lier-ehy d i smis ses  lit. 

11. Promissory Estoppel 

Al.plia' s c la im for promissory e s toppe l  i s  pi-emised upon 

a l l e g a t i o n s  that URS made promises after the Term Sheet was 

entered  i n t o ,  that i t  had approved t h e  Loxi arid used  words t o  t h e  

cffeci:  t h a t  t h e  c:lo:;i.tig w a s  "quarant-ecd, ' I  arid t h a t  i t  was 

f oreseeahle t h a t  Alpha would rely upon these r e p r e s e n t a t i o n s .  

URS move3 t o  d i s m i s s  the  clairn on t h e  ground that i t  i s  

G 
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dup1 i.cati.ve of  i.ts breach of contract c l d i r r i ,  arid t .hat  t,lie 

pr-oi-nises a l l c g e d ,  if any, a r e  ambiguous. F u r L h e r ,  UBS conter-ids 

that A l p h a ' s  ~ - ~ l I I . a n c ! c ,  i.f any, is ur-ir-easonable, because the  Term 

SheeL E x p r - e s s l y  states that .  it. i s  not h i n d i n g .  

A (::di.~se 01; act. i or1 for prornissory est.oppe1 requi.r,es [:he 

allcqLaL i o n  of n c l e a r  and unambiguous pruiiiise that  gave L .ise to 

r-easonable delrrirrlental r e l i a n c e  ( E n i i g r a n t  Hank v TJBS K e n 1  E s t a t e  

,S"ectir'ities, Inis. , 49 AD3d 3 8 2 ,  384 [ I s t .  D e p t  20081 ) . 

A l p h  fails L.c7 ;illeqe t.he breach c ~ f  a d u t y  indeperidEtIit of 

Llie dul:ie:; L l i a L  ; . i ~ . ~ s e  under- the Tci-ni Sheet (HI-ciwii v R r o w n ,  1 2  

A D 3 d  1'/6, 1'/6 [l'" Lkpt 20041 ) . Thei-eforc ,  t . h e  inoti.or-1 to dismiss 

the  th i r -d  and Lour-th clairns i s  granted. 

111. Eyuit .able  Est-oppcl 

A l p l i d  seeks t o  irivokc the doctr j .ne of equitable est.oppe1 to 

cst.op UI3S from d ~ n y i r i c j  that i t  w i . l l f u l l y  prevented t h e  Loan from 

c:losirig arid that i t  made commcrcially r easonab ly  efforts t o  close 

t.he L o a n .  

The doctrine-. o f  equitable estoppel may be invoked in the .  

i n t e r e s t .  of f a i r -ncs s  to prevent a f r a u d  o r  i n j u s t i c e  upon the 

pcrsori a g a i n s t  whom enforcement of a right i s  sought , and w I i u  

j u s t i f i a b l y  r e l i e d  upon t h e  opposing party's words or conduct ,  

(Nassau T r u s t  Co. v Montrose Concrete Products C o r p . ,  56 NY2d 

1 7 5 ,  184 [13821). 

However, A l p h a ' s  c l a i m  for equ i t - ab le  est-oppel i s  d u p l i c a t i v e  

of it .s brcacl-1 of c o n t r a c t  c ia im seeking  the r e t u r n  of the Deposit 
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(31-i the gro1.1nd t.liat UBS w i l l f u l l y  caused the Loan not t o  closc, o r  

okher-w.i:;e d i d  no t .  engage i n  comrriercially reasoriable eff 'orks  i n  

pl 'oceeding t o  c:I osiriy (~uer-.i-.ero v west. 2."" 3 Stl-'eeL. R e a l t y ,  LLC, 

45 AD3d 403, 403 [I" D e p t .  20071 , 1 v  d p n j e d  10 NY3d 7 0 7  [20081). 

Thereforc ,  IJRS' s r i i c : , I r i o n  L o  dismiss  the c 1 a i . m  I o r  e q u i t a b l e  

est .oppci i:r: y r . x i t e d .  

IV. F r a u d  

1.1~s i i i i i v e s  [.LO disiii.i.ss tlic Lr-~iud cl;ii[ri c ) T i  tile grounds that. it. 

i s  di.ipli.c:ativEt arid i s  riot p l e d  wikli r e q u i s i t e  p a r ~ i c u 9 a r i t . y .  

Alpha a l l e g e s  t . h t  UHS engaged i n  a d e l i b e r a t e  sc:henie t.o m i  :;lead 

Alpha i n t o  heelievinq that URS liad approved t h e  Loan i n  o r d e r  t o  

ret-niri  the Deposit. 

AI p l - i a '  s c:onclusory alleyatj oils of a f r a u d u l e n t  scheme arid 

mere 7- t l tc ! i t . c~ t io1- - i ,~  (111 the el  ernents of f r aud  a r e  irisuf f i c i e r i t  t o  

s u s t a j  ~i t- l ic? claini  (b'riedman v Anderson, 2 3  AD3d 163, 166 [It"- 

DepL 20051). There fo re ,  I J B S ' s  motion t o  d i smis s  t h e  f i f t h  c la im 

for-  fraud i s  g r a n t e d .  

V. Negl igcrit Misrepresenta t ion  

A claim f o r  rieglligerit mi s rep resen ta t ion  r e q u i r e s ,  i n  t h e  

f i r s t :  i n z t a n u e ,  t he  existence of a special or privity l i k c  

r e l a t i o n s h i p  imposing a duty on t h e  defendant  t o  impart correct 

inforrnat.j.on t.o t.he p l a i n t i f f  ( J . A . O .  Acquisition COI-p. v 

S t a v i t s k y ,  8 NY3d 144, 148, rearg d e n i e d  8 NY3d 939 [ 2 0 0 7 ] ) .  

Genera l ly ,  an a rm ' s  1engt.h bor rower- lender  r e l a t i  onship 3 s  

not nf a c o n f i d e n t i a l  or f i d u c i a r y  n a t u r e ,  and t.lius, w i l l  not  
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support c'l cause of dcti01-i f o r  I-ieyl iyent. mi.:;reE)r-esei-itation (I<jver  

G l e n  Assurs., 1 , t d .  v M e r . 7 : i J l  Lynch C r e d i t  Coi-p . ,  29.5 A U 2 d  274, 

275 mpt. 20021) . 

A l p l i a  and I I U S  i ndispi.itab1.y w e r e  engaged i.n an arms-lericjt.11 

lei-it3e~r-bo-1-.1-ower t .r-ansact. ion,  arid thus , a r1aii-n for- rieg1. i gent: 

rrii :;r.?p?-esent.at.i on ciaririot. bc! sus t .a incd .  Thcrefoi-c,  t.he rnot.iori L o  

disi-niss the sixth r l a i m  for 1-ieyliyer-it rriisr-epr,eserit;lti~)ii i s  

granted. 

V I  . ~rc~t.ec:tivc:? O r d e r  and/or- St.ay of Discovery 

URS inovc's f o r  p r o t e c t i v e  o rde r  w i C h  r -espect  t o  Alpha' 3 

f j . r -s t .  r-cquc?sL. for-  Di5;cover.y a r i d  Ir ispect i o n ,  or-, alt .ernat. ivc1 y f o r  

a stay of d i s c o v e r y  or1 Lhe  yr t iund  t h a t  Alpha.':; d i scove ry  demands 

a r e  buu-dc!risomc arid irrelevant . 

1.n I.iqht. o f  t.liis d i s p o s i t i o n ,  the scope of d i scove ry  has 

b e c ~ i  a l t .er-ed.  UBS' s niotion i s  t h e r e f o r e  denied as moot. 

Ac!cordingly,  it is 

ORDERED that. defer-idant 's  motion ( 0 0 1 )  t o  d i smis s  t h e  

complaint i s  g r a n t c d ,  i n  p a r t ,  and denied, i n  p a r t ,  arid the 

second,  thri rd, f o u r t h ,  f i f t h  and sixth clairns a re  d ismissed;  and 

i t  i s  fu r thc r -  

0HDF:HEL) t h a t  d e f e n d a n t ' s  rnotion ( 0 0 3 )  for a p r o t e c t i v e  o r d e r  

o r  f o r  A s t .ay of d i scove ry  i s  denied arid a compliance conference 

w i l l  address  fu r thc r -  d i scove ry ;  and i t  i s  f u r t h e r  

OKDERED t .hat  defendant i s  d i r e c t e d  t o  serve an answer to the 

complaint w i t . l - i i r i  1 0  day:; a f t e r  s e r v i c e  of a copy of t h i s  o r d e r  
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