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M O T I O N  D A T E  

.- MOTION SEQ. NO, 

MOTION CAI.. NO. ---- 

- were read on this mot ion to/for 
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Notice of  Mot ion/  Order t o  S h o w  Cause - Affidavits - Exhibits ... 
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PAPERS NUMBERED 

Cross-Motion: II.1 Y e s  

Upon the foregoing papers, it is ordered that t h i s m o t i  

\ 

Check if abprspriate: u DONH ST REFERENCE 

[* 1 ]



Peti tioncr, 
Indcx No. 107846/08 

For a judgment pursuant to Articlc 78 of the C P L R  

- aga i tis t- 

NlIW YORK C’I’I’Y DEI’ARTMEN’T 0 1 ;  H E A  
A N D  MEN‘I’AL HYGIENE, 

Pctitioiici- Michael Falco is iiii honorably dischargcd iiiilitary veteran who served in 

Vietnam during the in fiirnous Tct offensive. He was pei~iinnently disabled as a rcsult of 

his service to this couiiti-y. ln rccciit years, Falco h i s  canicd his living with a food 

vending vchiclc. ‘I’his Articlc 78 proceeding flows from Respondent’s cktennination iiot 

to renew Falco’s mobile food unit license duc to a confusing regulation arid a coiifLisiiig 

scrics of events. Rcspondent’s position is that Falco was dcnicd a rcnewal license-- 

despitc the fact that hc timcly filed his rencwal application--because hc was 

approximatcly one week late in rcqiiesting that Rcspondent’s Food Protection of‘flcc 

inspect his vcliicle. In other words, even though thc agency coiild have notified Fnlco of 

a chtc t1ut it plnt l r ld  tu irispccl hi:; vchiclc, rdlcfi WAS deiiied a licciisc bccaust: lit: did l l < J t  

initiate tlic requesl within a specified time frame, and becausc tlic agency did not inspect 

the vcliicle during that pa-iod. 
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On or about April 30, 2007, prior to the cxpiratioii of his liccnsc on Augiist 3 I ,  

2007, Falco rcccived a rciicwal application. His quite reasonablc iindcrstancling wiis that 

hc was 1-eqilir-C‘d to file the rcnewal application by August 3 1 ,  2007 (which he did) and to 

havc his vehiclc iiispected within six months after the expiration or his curl-cnt license. 

HOWCVCI., Kespoiidciit iiiainlains that Petitioner’s vehiclc had to have betxi irispcctud 

wilhin six months of‘“the date iiii applimtioi~ is subniittcd” and maintains that this tinic 

fi-amt: I S  niandatd by New York City Adiiiinisti+alivc:itivc Code 5 17-307. Rcspondcnt also 

nrgucs that 11ie liccrise renewal package sent to Petitioner clearly informed him o f  this 

requircmcnt. HOWCVCI-, the package is in f x t  cot1hsilig, even to the Court, and contains 

11 iinicro1is ~*e~erciicctl deitdlincs on various pages, in varying ronts, with the provision at 

issue IiLiricd on thc last page, i ti si~ialler-, p;irtially iinderlincd/bold font. 

New York City Adniinistrativc Code 5 17-307 (b) (2) (ci) ( i ) ,  as well as New York 

C‘ity Administrative Code 6 17-307 (b) (3) (a), share coiiinion language which providcs: 

The issiiancc or r-eiicwal of n CdI-tcnn peniiit ... shall be subject to thc pemiittee 
within thr-cc nionlhs after the ccr-tification of a coin~lete  application therefor 
presenting a pushcar-t or vehicle for inspection by thc department and within six 
months after siich cei-ti fication, passing such inspection (emphasis added). 

Respondent apparently equates thc language “cci-tification of a complete 

application” with LLsubrnissioii of an application.” Where the question is one of pure 

slututory construction, judicial revicw is less rcstricted and there is littlc basis to rely upon 

any special competence or expertisc of the administrativc agency (see Matter of K S L M -  
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Coluiiibtis Apts. h c .  v New York Slate Div. O f  How. & C‘otiimmity Rcncwal, 5 N.Y.3d 

303, 3 I 2  [ZOOS]). Thc provision is not a modcl of clarity, and the C‘our-t has foiiiid 110 

cases iiitcryrcting this aspec,t of thc regulation and none wcrc cited in its dcfcnsc. Tlic 

provisioii does not state whcthcr the “ccrtif?cation” is made by the ;ipplicaiit or the 

agency. However, Ncw Yoi-k City Administrntive C‘odc $ 17-307 ( b )  (2)  (dj ( i i j  providcs 

Ilia1 “ln]otwithstandiiig the provisioiis ol‘subpai-agrnph ( d )  ( i )  of this paragraph, whci-c 8 

pe I-mi t tcc w i t ti a ccrt i fi ca I i 011 of a coiii 1) 1 c t c “PI) 1 i c;i t i 011 for t I1 e renew a1 . . . ” . 1’11 i s p IUV i s i 011 

does not rcfer to a pcnnittee who has cei-tif-sicda complctc application for rciicwal, but 

rathcr rcfers to a pci-lnittel: 

natural iiicaning, thc Court concludes that the certification is madc by the agency which 

would bc in the bcst position to know whcther iiii application is coiiiplcte. None o r  the 

docuiiicnts subniittcd in Exhibit D to Rcspondent’s Verified Answcr include a 

cci-tificatioii by the agency, OT can cvcn ke decmcd m e .  Accordingly, the agciicy crrcd i n  

deteimining that thc rcquisite pcriod to requcst an inspection expired prior to Falco’s 

rcquest for thc inspection. 

such a ccitification. Accordingly, giving the words theii- 

Morcover, evcii if Falco failcd to timely request that Respondent inspcct his 

vchicle, Rcspondent’s dctcimiiiation that Petitioner, a disabled vctci-an, must lose his 

livelihood over thc passage o f a  fcw days, is arbitrary aiid capricious (G DiStefaiio v 

Kclly, 47 AD3d 928 [2d Dept 20081 [denial o f a  handgun license for failurc to timely 

renew tlic license was arbitrary and capricious]; Balaskas v Hanib1ii-K 198 AD2d 82 [ l s t  
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Dept 19931 [denial of a renewal licensc to food vcndor under New York City 

Adniinistrativc Code 5 17-3 1 0  (a) for failure to timely renew the liccnsc was “hard to 

justify” aiid an abuse of cliscrction, where the applicant dcpciidcd on tlic liccnsc for his 

livelihood and riiisscd tlic dcadltne as a result o f  cxtcndcd liospitalization]; Pornitifiolo v 

New Yoi-k State J,iqiior Aj!tliority, 35 AD2d 573 [2d Dcpt 19701 [denial of license to sell 

liquor because or an inadvcitciit fail tire to tiiiicly rcncw tlic license was an abuse of 

discrctiun]). Rcspondciit’s iinstatccl position, tliat it docs not have the discretion to 

inspcct the vchicle after the six month period, is not tational. For ~x~mplc‘ ,  had F d c o  

timely requested that his vchiclc be inspected, but thc agcncy failed to conduct such 

inspection, i t  would bc absurd for the agency to dctcrmiric that bccnusc of its own lapse, it 

could not inspect the vehicle outside o f  the six iiioiith period bccausc the regulation statcs 

that the renewal pct-tnit is “subjecl” to a vchiclc passing iiispcctioii within that pet-iod. 

Here, thc dccision not to renew Petitioner’s liccnsc, for such a mitior mistake (assuining 

there was onc) is cspccinlly arbitrary i n  light of Statc law cvidcncing a prcfcrcncc for 

disabled military vetcrans. Both parties note that Linder GRI, $35-a veterans are allowed 

to vend in  arcas rcstrictud to other general vendors. Even New Yorlc City Adiniiiistrativc 

Code 5 17-307 evidciiccs this preference, as disabled vctcrnns are given the highest 

priority on waiting lists for obtaining licciiscs. 

Accordingly, i t  is hcreby 
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ADJI JDGED that the Petitiori is granted and Rcspondent’s delemiiliatioil to dcny 

Petitioncr a rcnewal liccnsc is vacated as made 111 en-or of Inw aiid as arbitrary and 

capricious; and is it further 

ORDERED that within 20 days o f  rcccipt of a copy of this Decision and Ordcr, 

Kesponclcnt shall arrnngc for, arid complcte, the iiispcctioii of t’etilioncr’s vcliicle aiid 

slxill provide Putitioiicr with advunce written noticc ofthe inspcctioii dntc; and i t  is 

fiii-hcr 

OKDERED t h a t  ICcspondcnt contiiiue to proccss Petitioner’s applicatioii 

c x pe di ti o I 1 s 1 y . 

This constitutes the Decision, Orclcr and Judgment of the Court. 

Lhtetl: October 30, 2008 

EMILY J*s.c- JAN w OODMAN 

5 

[* 6 ]


