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Anawering Affidavits — Exhibits

Raplying Affldavits

Cross-Motion: [ ] Yes [ No

Upon the foregoing papers, It is ordered that this motion

ia decided in accordar

It is hereby {
!

le instant motion (sequence 002)
le accompanying Memorandum Decisgion.

ADJUDGED and DECLARED that plaintiff Tower Insuranq
New York does not have a duty to defend and 1ndemn1fy
fenaunts/third-party plaintiffs Queen of the Most Holy
man Catholic Church at Roosevelt, and the Roman Cathol
ocese of Rockville Center, and defendants Joseph T. Re
mpany and John J. Reilly in the underlying action enti
1io Echegaxay and Maria Vega Echegaray v Queen of the

ice with

e Company
i Rosary
ic

illy and
tled

Most Holy

sary Roman Catholig¢ Church, at Roggevelt, Roman Catho

ic

D3

ocege of Rockville Centre and Joseph T, Reilly and Cou

pany,

11

th
cq

1c,, Index No. 8009/06 (Sup Ct, Queens County; and it
{

ORDERED that counsel for plaintiff shall serve a Fc

punsel for defendants and third-party defendants. |

(

is further

py of

1is Order with notice of entry within twenty days of entry on

Dated: 18 31 /0 Q ,Q 7{
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: IAS PART 35 !

TOWER INSURANCE COMPANY OF NEW YORK,

Plaintiff, -gndex No. :
10479/06

- against -

|
|
|
JOSEPH T. REILLY COMPANY, INC., JOHN J. ;
REILLY, JULIO ECHEGARAY and MARIA VEGA [
ECHEGARAY, QUEEN OF THE MOST HOLY ROSARY ;

ROMAN CATHOLIC CHURCH AT ROOSEVELT and |

ROMAN CATHOLIC DIOCESE OF ROCKVILLE I
CENTRE, - -

Defendants.
QUEEN OF THE MOST HOLY ROSARY ROMAN CATHOLIC

CHURCH AT ROOSEVELT and ROMAN CATHOLIC |
DIOCESE OF ROCKVILLE CENTRE, |

Third-Party Plaintiffs, gndex No.:
- against -

LIBARDI SERVICE AGENCY, INC.,

Third-Party Defendant.

CAROL. EDMEAD, J:
. . N
In this declaratory judgment action, plaintiff, waer

Insurance Company of New York (Tower) moves, pursuant ﬁé CPLR
3212, for an order granting it summary judgment declar%?g that it
has no obligation to defend or indemnify defendants/;hpfd-party
plaintiffs Queen of the Most Holy Rosary Roman Catholi%%Church at

Roogevelt (the Church), Roman Catholic Diocese of Rockbille

n
Centre (the Diocese), defendants Joseph T. Reilly and Company,
|

{
I
b
o
t
|
.
-
|
[

¢
|
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Inc. or John J. Reilly (collectively Reilly) in a persohal injury
action entitled Juljio ECHEGARAY and Maria Vega ECHEGA & v_Queen
of the Most Holy Rogary Roman Catholic Church, at Roose%elt Roman
Company, Inc., Index. No. 8009/06, (Sup. Ct., Queens Cbhnty)

[Underlying Action]. ;i

i
[
§

Based on the following reasons, plaintiff’s motiohiis
granted.

Background

General Background

Reilly is a contractor specializing in liturgical

regtoration, which involves restoring religious artifag
as mosaics, sculptures and paintings. Reilly was hired by the
Church to complete a number of restoration projects, dating back

to February 2004.

§
\

In May 2005, Reilly and the Church negotiated theL
‘ f

|

(

|

regstoration of the Church’s nave, which included on—siFé repair

of the Church’s wainscoting and dentil moulding. Jadeltxterior
|

Cleaning, Inc. (Jade) was hired by Reilly to restore the interior
[J
molding at the Church. According to the proposal fromlqade to

P
Reilly, dated May 11, 2005, Jade promised to provide alll labor

!
and materials for the job including the ladders and sc?ffolding

bl

|
needed to access the Church’s crown moulding (see Seltger Aff.,

Exh. D). Work on the project began on February 22, 20

:
|
|
|
|
f

3
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|
|
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On that day, defendant Julio Echegaray (Echegaray?} a Jade
|

employee, fell off a fully-extended 24-foot extension F?dder.
According to ECHEGARAY, the top of the ladder was angl%& against
an interior wall, while its base rested on wooden planLé
pogitioned lengthwisgse across the top ¢of an unsecured Sh$ foot
high baker’s scaffold (ECHEGARAY dep., at 53, Seltzer Aff Exh.
E). When a co-worker allegedly moved the scaffoldlng,‘ECHEGARAY
slipped off the ladder, falling 25 feet onto the parlsp floor
(ECHEGARAY dep., at 60-66, 68). The ladder and scaffopdlng were
owned by Jade (ECHEGARAY dep., at 30-34; Reilly dep., % 61-68,
Seltzer Aff., Exh. B). Asg a result, Echegaray alleged Y
sugtained personal injuries. His wife defendant Marie;Vega

o
|

\
alleges a claim for loss of consortium. -
[
b
The Insurance Policgy -
i

) .
Tower issued a general liability policy to Reillyieffective
¢!
July 23, 2005 to July 23, 2006 (Policy). The policy’s|general

liability coverage part covers “those sums that the in?mred
becomes legally obligated to pay as damages because of Tbodlly

|
injury’ caused by an ‘occurrence’ which the policy def?$es as an

\

acciden:t (gee Policy, § 1 and § 5, Aptman Aff., Exh. ); In

1

addition, under the policy, the insured was required tp.notlfy
Tower of any occurrence that may give rise to a claim F#s goon as
. P

practicable” (see Policy, Commercial General Liabilityi¢overage

Form, § 4). ;
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Under the Policy, the Diocese and St. Therese of sieux,

another church within the Diocese, were listed as additional

|
i
!
i
1
|

ﬁ*,‘n.,ﬂ-t,,, e

insureds; however, coverage was limited with respect t? liability
ariging out of Reilly’s ownership, maintenance or use bf the
premises (gee Policy, Additional Insured - Managers or5ﬁessors of

f
Premiseg). Under the schedule of endorsements, 50 North Park

Pl
Avenue, Rockville Centre, New York was the address proy;ded for
-
both premiges (gee Policy, Schedule of Endorsementg). ;

N

rl

Tower first received notice of the underlying claims on May
12, 2006, after Reilly informed its insgsurance broker ok‘the
r '
summons and complaint it received in the Underlying Ac%ion. The
L

o
notice did not disclose when Reilly knew about the accjident,

thereby requiring an investigation into that issue, as*Well as

ol
i

|
others. Three days later, Tower assigned an investigaﬁqr to the

!
cage to investigate the underlying claim. On June 8, LQOS, 28
b

#isclaimed

days from receiving initial notice of the claim, Tower
{
coveragz. |
1

Dis jon

!

In order to grant summary judgment, there must bel

material or triable issues of fact presented (Ayotte v| Gervasio,

81 NY2d 1062 [1993]; va v. Cj f New , 30 ADB& 212 [1st

¢ \
(

Dept 2006]). The movant must proffer admissible ev1deﬁge to make

a prima facie showing that establishes the cause(s) of ?ctlon
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"gufficiently to warrant the court as a matter of law ﬁh
|

directing judgment" (CPLR 3212 (b); see also Alvarez V[ﬁrospect
1 I

|
)

Hosp., 68 NY2d 320, 324 [1986]; Zuckerman v City of Ne@’York, 49

Ny2d 557, 562 [1980]; Esteva, 30 AD3d 212). ‘L

il

Once the moving party has made this showing, the pﬁrden is
’ i

on the opposing party to demonstrate "the existence ofﬁa factual

. . . \ o
issue requiring a trial of the action or tender an acceptable
b

excuge for his failure so to do" (Zuckerman, 49 NY2d aﬁ3562; see
Pl
L f

also Sheridan v Bieniewi¢z, 7 AD3d 508 ([2d Dept 2004])L‘

¢

Tower argues that it is entitled to summary judgm%ﬁt against
the Church because the Policy does not provide the Chu%%h with
named or additional-insured coverage. “[Ilt is well e%&ablished
that the party claiming insurance coverage bearsg the b%#den of

;

proving entitlement, and, ... a party that is not namebian

Lo
insured or an additional insured on the face of the pohicy is not
v

entitled to coverage” (Tribega Broadway Aggoc. Vv Mountivernqn

|
ire , 5 AD3d 198, 200 [1°® Dept 2004]). !.
}

Here, the policy declarations provide that the enr}ties

entitled to additional insurance coverage were the man?gers and
P

3

leggsors located at 50 North Park Avenue, identified tthein as

St. Therese of Ligieux and the Diocese of Rockville Cerre, not

the Church. While the Church argues that Tower should) not be

b
1
'

f

entitled to summary judgment against it because the coprt hasg vyet

to decide whether the Diocese is the owner of the Churﬁh, the

f

|
I
|
|
|
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Church fails to addregs how the ownership issue may rexéte to its
claim for additional coverage under the policy sufflcléqt to

raise a genuine question of fact which would support 1&5 claim

for coverage.

Internation urie r Nor iv. In Co., 4
[1* Dept 20071). n
Likewise, Tower contends that it is not obligated;to provide

coverage to the Diocese as an additional insured becau%g the

occurrence did not happen at an insured location (cf. $Agmes v

Natjonwide Mut, Fire Ins. Co., — AD3d —, 2008 NY Slip Op 07597
&

(2d Dept Oct 7, 20081). Specifically, as noted above,éﬁhe Policy
b

lists 50 North Park Avenue, Rockville Centre, New Yorkﬁ.as the
Pl

designated premises entitled to additional insurance c?Verage.
P
Tower maintains that the additional-insured coverage is limited
|

only to liability arising out of the ownership, maintenance or

[

use of 50 North Park Avenue, which it claims is the pakish of §t.

Therese of Lisieux, ag provided for in the Policy. Thﬁ‘court

agrees (gee Greater New York Mut. Ins, v_United St ég es
.

nd ers . Co., 36 Ad3d 441, 442 [1° Dept 20071),
[

Therefore, Tower Insurance is also entitled to summary! judgment
[

|
declaring that it has no obligation to provide a defen%é in the

!
|
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underlying action as against the Diocese.
l 1

Furthermore, Tower argues that Reilly failed to‘p{Qmptly
. . . |
notify Tower of the accident in vioclation of the polici’s notice
|
J

provigion, which requires the insured to notify Tower tas soon as
’

is practicable.” Irrespective of whether Reilly gave 4Lmely
notice to Tower, the court must address whether Tower ilmely
provided notice of its digclaimer of coverage for the wnderlying

B r

Action (gee Matter of New York Cent., Mut. Fire Ing, Coi v

Aguirre, 7 NY3d 772 [2006], citing Firgt Fin. Ins. Cq, 'V
Conty. Co., 1 N¥3d 64, 67 [2003]).

Reilly claims that Tower improperly disclaimed covy

f
\
!
f
|
therefore, summary judgment on this ground should be d%ﬁléd
Tower counters that the timing of its disclaimer notic#

!
reasonable, since it investigated whether or not the u$
lawsuit was covered in light of the alleged untimeline?s of
Reilly's notice. Where the grounds for a disclaimer wére

b
"readily apparent before the onset of the delay", from/the

b

documents submitted to defendant (Matter of New York C%ﬁt. Myt .

J
Fire Ins. Co., 7 NY3d 772}, the defendant has no need %o conduct

l
HE

an investigation, and, therefore, any delay in disclai%ing

coverage is unreasonable ag a matter of law (gee 2833 Third Ave.
|

However,

{

Realty Agso¢g. v Marcug, 12 AD3d 329 [lst Dept 2004]).

J[ \
|
“[i]Jf it i9 not readily apparent, the insurer has the %ig
|

albeit the obligation, to investigate but any such investigation

‘ I
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I |

|
!

must be promptly and diligently conducted” (Those Certéin

Tl
Vo

. P
Underwriters at Llovds, London v Gray, 49 AD3d 1, 4 [1T’Dept
i
20071) .

Recently, the First Department explained that the|questions

|

which must be asked in such a scenario are: “ (1) what did the

insurer know on thle]l date [it first receives informatidn] about

1
i

the accident and the resulting claim, and (2) did that |

information make it readily apparent at that time that]it had the

»

k
right to disclaim coverage under the policy?” Ace,Pac%inq Co,

I

1s 1

ll

Inc, v Campbell Solberg Assocs., Inc., 41 AD3d4 12, 14- {1eF
Dept 20071).

% May 12,
2005. The notice did not disclose when Reilly knew ab 4t the

Here, Tower claims that it first received notice %
s
k
»

accident, thereby requiring an investigation into that!issue, as
!
well as others. Tower assigned an investigator to the\dase three

o

; |
days later to investigate the underlying claim. On Ju?e 8, 2006,
|

|
28 days from receiving initial notice of the claim, To%er

disclaimed coverage. :
v
As in Ace Packing, Tower, the insurer, malntains tﬁat it did

|
not know when Reilly, the insured, learned of the acciﬁent, a
[
“fact essential to the insurer in determining whether to
o

|
disclaim” (see jid. at 15). An investigation was therefore
. ] 1} + ] v | J
“required for an insurer in good faith to disclaim covérage under

| |
L

thle] policy” (id.). Based on the foregoing, the court holds
|
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|
that Tower’'s disclaiming coverage 28 days after receiviﬁg initial
|

notice of the underlying claims is timely (see e.q,,‘W%qsau
i
Businegg Ing. Co. v 3280 Broadway Realty Co. LLC, 47 A@Jd 549
ol
P

(1 Dept 2008]). o

¥

The court, therefore, turns to the issue as to whéﬁher
i
Reilly failed to promptly notify Tower of the accident{ﬂn
violation of the policy’s notice provision. The defen&%nts
b

£

counter that the notice provigion was not breached because Reilly
Y

believed it was not liable for the accident. While the

defendante claim that Reilly's testimony established t¢at he was
told that ECHEGARAY was not really hurt, Reilly testlfi?d that:
(1) on the day of the accident, Jade's principal, JohnF#uerrera,

told Reilly that a Jade employee fell from a ladder, 1mjured his
[
arm and wasg hospitalized (Reilly dep. at 36-37); (2) tbé next

day, Reilly visited the Church and again discussed the;accident

P
with the Church's bookkeeper, John T. Walsh, and Guerr?ﬁa (Reilly
dep. at 37). Yet, Reilly informed his insurance broker ‘of the
!

accident nearly three monthg later, after receiving th ummons

E
& s
l
and complaint in the Underlying Action. L
I

r
As a general rule, unexcused delays of a month ori$ore have
been held to breach a policy's notice provision as a m?
{
i
6
|

law (see Figueroa v Utica Nat'l Ins, Group, 16 AD3d 616'[2d Dept

tter of
|
|

2005] [over two months held in breach]). | ;o
"\

While the defendants argue that Reilly had a reasbﬁable
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[,

:
!
r

|
excuse for the delay, where, as here, the insured is aw’re of an

occurrence resulting in an injury requiring emergency m dical
|

attention, courts have held that the insured's notification delay
t

is inexcusable (gee Tower Ins, Co. of New York v Lin Hs&h Long

Co., 50 AD3d 305 [1* Dept 2008]; Sorbara Constr. CQgp.;yLAIQ

|

Ing. Co., 41 AD3d 245 [1% Dept 2007], aff’'d — NY3d —, %oms WL

[
4620642, 2008 NY Slip Op 07949 [Oct 21, 2008); SBSS Rgﬂlty corp,

|
v_Pub, Serv. Mut. Ins. Co,, 253 AD2d 583 [1°* Dept 1998]).

Ag gsuch, Tower’'s motion for summary judgment declgring that
it is not obligated to defend or indemnify Reilly or tﬁe[Diocese
|
ig granted. f;
In light of the above, the court need not reach tde
.

remainder of Tower’s arguments. §
Conclusion gs
Accordingly, it is EF
ADJUDGED and DECLARED that plaintiff Tower Insura%ée Company

of New York does not have a duty tc defend and indemniﬁﬂ
i

P
Pl

defendants/third-party plaintiffs Queen of the Most Holj Rosary
[

[
|

Roman Catholic¢ Church at Roosevelt, and the Roman ,
|

|
!
fr
I
f
|
f
|

|
‘[
10 t
E
f

5
B
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Catholic Diocese of Rockville Center, and defendants Jo%éph T.

Reilly and Company and John J. Reilly in the underlyingfgction

entitled ligo E a d ria V Eche ay v Hj of the
Lo
ogt Ho Roga Roman Catholic Church, at Reoogeve ROMa
|
Catholic Diocege of Rockville Ce e and Joseph Reilly and

Company, Inc., Index No. 8009/06 (Sup Ct, Queensg County)

I
'
|
i
|
|

Dated: QOctober 31, 2008

EN : % ’
, Carol Robinson Edmead, J.S]C.




